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PREFACE. 



Upon the introduction into England, shortly after the 
Norman Conquest, of the system of feudal tenures, large 
portions of the kingdom, it is well known, were granted, or 
confirmed, to be held subject to a liability to perform 
military services ; the actual cultivation of the soil being 
entrusted partly to the bondmen, or prasdial slaves of the 
King, and of the military vassals holding immediately or 
mediately of the Crown, partly to the ignoble non-military 
freemen who held of the King, or of the military vassals, 
by the service of the plough, — the tenants in socage, — en 
roture. 

An important feature in the feudal polity, which, 
though existing in other countries, appears to have re- 
ceived a more distinct development in England than in 
any nation of continental Europe, has however been little 
noticed either by the antiquary, or by the historian. 

In consequence of the extensive confiscations which 
followed the unsuccessful attempts of the English to 
throw oiF the Norman yoke, a very large portion of the 
soil was held actually, and not by mere legal intendment, 
by grants from the Crown. Few, if any, of the forfeited 
lands, and certainly none of the larger possessions, were 
re-granted to be held by socage tenure. But instead of 
reserving military services, simply and generally, upon 
these re-grants, the lands were in numerous instances 
granted upon the terms of some special services to be 
performed by the party and his heirs. Lands held by 
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these special services were distinguished by the name of 
^* serjeanties ;'' and the tenants of such serjeanties were 
originally called ** Serjeants." 

As the ordinary military tenure merely bound the te- 
nants to furnish so many knights armed for the field, it 
was part of the Conqueror's policy to provide for the go- 
vernment and guidance of the assembled knights, by the 
creation of serjeanties. Lands in Gloucestershire (a) were 
held by the serjeanty of being Lord High Constable of 
England. Lands in different parts of England were 
held by the serjeanty of leading armed men into Wales (A). 
Lands on the border of Wales were held by the serjeanty 
of defending certain castles (c). Lands in the northern 
counties {d) were held by the serjeanty of blowing a horn 
when the Scots entered England {e) : and it was the duty 
of the Serjeant, holding by this tenure, to lead the van of 
the army, in its progress towards Scotland, and to cover 
the rear, in the retreat (/). 

Besides these special military services, another class of 
serjeanties was created with reference to the performance 
of services connected with the administration of justice. 
Lands in Leicestershire {g) were held by the serjeanty of 
being Lord High Steward of England. Many inferior 
offices, such as those of coroner (/i), keeper of the peace (t), 
summoner {k\ were held by serjeanty. 

A third class of serjeanties was provided for the exe- 
cuting of offices, and the rendering of services, connected 
with the personal accommodation of the sovereign ; all 
which, however humble their character, were considered, 
from the dignity of the person to whom they were to be 
performed, to be, as well as the two preceding services, 

(a) PMf, 302. (6) PMt,287. 

(c) Post. 287. (rf) PMt. 292. 

(«) Upon which tenure a Scottish writer observes, " Magnitudine, credo, 
periculi servitium extollente." — Crag. Jos Feud. lib. i. tit. xi. sect. 5. 
(/) Poti, 292 (e). ig) Post, 27 (6). 

(fc) Post, 291. (i) Post, 290, n.; 1 Cal. Inq. post Mortem, 26(a). 

{k) Post, 291 ; Testa de Nevill, 409. 
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equally noble with the tenure by the ordinary military 
service, and to be accompanied by the same feudal inci- 
dents, with the exception of escuage (a). 

A fourth species of serjeanty consisted in the liability 
to perform some particular service relating to war or to 
the sovereign, but not requiring personal military service, 
or any service to be performed personally to the King (ft). 
This tenure was classed with socage tenure, and in later 
times was called *^ petty serjeanty/' to distinguish it from 
grand serjeanty, a name which before the fifteenth century 
had been assigned to the three preceding classes. 

Some of the great vassals of the Crown imitated the 
sovereign (c) in the creation of serjeanties {d) ; and the 
right of a subject to create tenures by serjeanty is recog- 
nised by Bracton {e). In later times, however, we find 
the term serjeanty confined to tenures of the King; 
tenures created by a subject, corresponding with the first 
class of serjeanties, being now designated as tenures by 
knight's service ; whilst tenures of a subject, correspond- 
ing with the three other classes, were treated as socage 
tenures. 

The Serjeant, or tenant in serjeanty, was bound, either 
to perform the special service himself, or to provide a 
person competent to perform it. It sometimes happened 
that the service was of too great dignity to be performed 

(a) Mad. £ich. cap. 16, s. 3. Escuage being a composition for knight's 
service not performed, it would have been unreasonable to exact it from those 
who were under no obligation to perform that service. 

(6) Britton, cap. 6Q, 

(c) Tout petit prince a des ambassadeurs, 
Tout marquis veut avoir des pages. 

Says the moral of *' La Grenouille qui se veut faire aussi grosse que le Boeuf.*' 

(d) " Badttlphus de Herleham tenet quartam partem ville de Ozewic (Nor- 
folk) de comite Warrenne, fer serjantiam mutandi unum asturcum." — Testa de 
Nevill, 290 a. Here the tenure under the Earl Warren is described as a ser- 
jeanty ; but in the following entry this is omitted : — " Hugo Slurmi, Rogeras 
Falconarius, Willielmus Martel tenent duas hydas terre in ville de Nithub^e, de 
veteri feoffamento, de comite Arundeir per servieium falconarie ; et comes de 
rege.'' — Ibid. 231 b. Whereas, in speaking of a tenuie of the King, the lan- 
guage is " per terjantiam falconarie ."-^Ibid. 290 a. 

(0 35 b. 
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by the person by whom the serjeanty was held; in which 
case he was required tQ appoint a substitute to the satis- 
faction of the Crown (a) ; but in a more numerous class 
of cases the service was below the rank of the serjeant, in 
which case he was allowed to appoint a deputy. This 
was so much a matter of course, that in serjeanties of this 
description the service is commonly described as an obliga- 
tion ''to find" persons to do the duty (6). This frequently 
happened with regard to thct inferior offices relating to 
the administration of the law^ as in the ordinary case of a 
tenure by the service of finding bailiiFs- itinerant (c). With 
respect to this particular appointment, and some few 
others, the name itself was transferred from the appointor 
to the appointee, and the designation of '' serjeant" was 
given to the person by whom the service of the serjeanty 
was actually performed. Hence our Serjeants at mace, and 
other similar officers in Normandy (^f) and in England. 

The tenant of a serjeanty in land, called in Normandy 
" serjenterie gleb6e" (^), not only had the profits of the 
serjeanty, i. e. the rents, and issues of the lands, but was 
also entitled to the fees attached to the office. Sometimes 
these fees were granted, both in Normandy and in Eng- 
land, as a serjeanty in gross. This appears to have been 
frequently the case, with reference to offices connected 
with the administration of the law (/). 

(a) See the proceedings od the coronation of James I., Sir F. Moore, 750. 

(6) " Hogerus Bygot comes Norf. tenet terram que fuit Hoberti Cordebof in 
Banigham et Eppigham per servicium inveniendi unum servieniem cum lancia 
ad servicium domini regis." — Testa de Nevill, 290 a. " Idem comes tenet 
quandam partem terre que fuit Walteri Tusard in dictis villis, per serjanliam 
inveniendi, ad servicium domini regis, unum balistarium." — Ibid. 

(c) Post, 289, 291. 

(d) Chicaneau says (Les Plaideurs, acte ii. scene 4), 

£t j'ai toujours 6te nourri, par feu mon pere, 
Dans la crainte de Dieu, Monsieur, et des ter gents, 

(e) Pm#, 300. 

(/) " Udc preuve encore plus sensible, de la haute consideration ou ^toit par- 
venu le ministere d'avocat, c'est Tusage ou Ton a iii si longtems en France, de 
Vinfioder, L'on s^ait que les Seigneurs avoient le plus giand soin de ne choisir 
pour vassauz que des personnes distingu^es." — Henrion de Pensey, Introduction 
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In the Norman jurisprudence^ plaintiffs and defendants 
were allowed to plead in the superior Courts by their 
'^conteurs/' the term ^' conter" being applied indiscrimi- 
nately to the pleadings of the plaintiff and to those of the 
defendant. Upon the introduction of Norman pleadings 
into the Aula Regia or superior Court of England^ it be« 
came absolutely necessary that the pleadings should be 
conducted by persons conversant in the law, and familiar 
with the language, of Normandy; and parties were not 
allowed to conduct their own causes (a). Permission to 
individuals to plead their own causes would, under such 
circumstances, have been attended with little benefit to 
the parties* and it would frequently have created great 
confusion. Little inconvenience appears to have resulted 
from this restriction. 

The fees receivable by the " countor" appearc to have 
induced the Conqueror, or some of his more immediate 
successors, to treat the office as a serjeanty in gross, and 
to assume, if they did not possess it before, the right of 
appointing to this serjeanty. This was effected by a royal 
mandate issued in the most solemn form, under the great 
seal, — by writ in respect of Serjeants practising in the 
Aula Regia, and since in the Court of Common Pleas, — 
by letters- patent in respect of Serjeants practising in 
Dublin. The Serjeants appointed to represent the Crown 
in each county (6) appear to have been appointed, lat- 
terly at least, by letters-patent, with a fixed salary (c). 

to Dumottlio, Traits des Fiefs. This author zlao speaks of the " Feudum advo- 
catis," which appears to have been land granted by the lord on condition that 
the grantee should be of counsel with the grantor — " pour la defense du seigneur 
en jugement." 

(a) Vide fMst, 268,334. 

(6) Originally all seijeants at law appear to have been "servientes regis ad 
legem." Latterly the term " regis" has been omitted, except with respect to 
those who, after being admitted to the degree of serjeant at law by virtue of the 
king's writ, were specially appointed by letters -patent to transact the kiog*s 
business. The same person is sometimes mentioned as serjeant, sometimes as 
king's Serjeant, with reference to the same period of his professional career. 
Compare Cary*s case, post, 201, with Jones, Index £xch. Records, Memoranda, 
Serviens. So Lord Coke says, 2 Inst. 422, that by 14 Edw. III. c. 15, assises 
may be taken " before any justice of the one bench or the other, or the king's 

(e) Vide post, 303 (g), 304. 
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This arrangement was probably generally satisfactory 
whilst the Aula Regia (a) constituted one entire Court ; 
and even when that Court was divided into several branches, 
no inconvenience appears to have been felt, as all the dif- 
ferent sections of the Court equally followed the King ; 
but when, in the reign of Edward I., the regulation for 
holding Common Pleas in some certain place was put in 
force, those parties who had criminal business or writs of 
error depending in the Court of King's Bench, or revenue 
matters in prosecution in the Court of Exchequer, were 
put to inconvenience for want of counsel to plead for them, 
as often as the King, whose wanderings these two Courts 
still followed, happened to be at a distance from the place 
where the Court of Common Pleas was .held. A statute 
having passed about the same time, enabling parties to 
appear by attorney (6) in the King's Bench and Common 
Pleas, Edward I. made an ordinance in Parliament, di- 
recting the Chief Justice of the Common Pleas to select 
140 persons to act indiscriminately both as attorneys in 
the Courts of King's Bench and Common Pleas, and 

Serjeant sworn, which is iatended of any seijeant at law, for that every serjeant 
b sworn; and albeit the king make choice of some Serjeants to be of his counsel 
and fee, yet in a general sense all be called the king's Serjeants, because they be 
all called by the king's writ." The reason here given by Lord Coke appears to 
be a very probable one, when it is considered that besides Serjeants by the king's 
writ, there were also Serjeants by tenure. 

Summonses issued to the Serjeants at law to attend as assistants to the House 
of Lords, are now confined to those who hold the rank of queen's Serjeants. 
Formerly no such distinction appears to have been known. Vide post, 206. 
And see 2 Rot. Pari. 185 b, 197 b, 218 a, 321 a; 3 Rot. Pari. 3 a, 15a, 32 a, 
53 a, 243 a, 298 a, 579 b. 

Paines Barrington seems to have cherished a singular antipathy to the whole 
race of Serjeants, whose name he derives from " serf" " gents," citing the case of 
the unhappy Giocondo, — 

" dolente, 

Perche trovata avea la disonesta 

Sua moglie in braccio d'un suo vil sergente" — Obs. on Stat. 249. 

Whether this Welsh judge ever experienced at the hands of a serjeant the 
treatment which befel a justice of the Jews {post, 279,} does not appear. 

(a) Post, 23, 28, 67, 171, 187, 195 n, 253. 

{b) As to the pleas which might be pleaded by bailiff , see Keilwey, 117 b. 
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as advocates in the ambulatory Courts of King's Bench 
and Exchequer. The result of this arrangement does 
not appear to have been very satisfactory. The '' attornati 
et apprenticii " may have found it more advantageous to 
practise in the capacity of attorneys at Westminster^ than 
to follow the King's Bench and the Exchequer in the 
royal progresses, for the chance of business as advo- 
cates (a) ; and, possibly, the apprenticii were not persons 
of the rank and standing afterwards connected with that 
title, but students in an early stage of their legal pursuits. 
However this may have been, complaints were made (6) 
in Parliament, of the inconvenience arising to the suitors 
in these ambulatory Courts, from being deprived of the 
assistance of Serjeants, and it was prayed, though without 
success, that for those reasons these Courts might be 
made stationary like the Court of Common Pleas. 

The exclusive right of the serjeant-countors to practise 
in the Marshalsea Court was taken away by statute (c), in 
the reign of Edward III., upon a petition of the Commons, 
stating that justice was delayed therein in consequence of 
the non-attendance of Serjeants. 

The estate and degree of serjeant-countor being held 
by grand serjeanty, as an office relating to the administra- 
tion of the law (d), the office itself and the privileges an- 
nexed to it have been treated as an inheritance {e). 

The rankcy*) and the privileges enjoyed by the Serjeants 
at law have been successfully held out, by Fortescue (g) 
and others, as an inducement to persons of a higher station 
in society to enter the legal profession in England, than 
has been usual in any other nation than our own; and 
this circumstance has re-acted upon the profession itself^ 
by bringing within its reach many important offices in 
the state. 

(a) Vide Bro, Abr. NUi Priut, pi. 10, 21. 

(6) Pott, 180. (c) Post, 268. 

(d) Co. Litt 106 a. (e) Post, 234. 

If) Bro. Abr. Nosme, pi. 5, 33. {g) Fort de Laad. c.61. 
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To these combined circumstances the independence of 
the English bar (a), and its usefulness to the public, are 
perhaps chiefly to be attributed. And as events the 
most important are sometimes to be traced to causes firom 
which no such results could have been reasonably antici- 
pated^ so there appears to be nothing extravagant in the 
supposition that England may owe her liberty^ her laws^ 
the high position which she takes among the nations, to 
the policy or to the caprice of the Norman sovereign who 
rescued the functions of an advocate from the discredit 
which attached to the pursuit of a non-military occupa- 
tion, by surrounding the exercise of those functions with 
the acknowledged dignity of a feudal serjeanty (6). 
" maneat nostros ea cura nepotes." 

(a) Vide post, 162. 

{b) The same party was " servieoR regis" by the mode of his appoiotmeot, and 
" communis narrator" (post, 281 ,) in respect of his employment. Hence " ser- 
viens-narrator/' serjeant-countor. 

Serjeants' Ink, 
2 March, 1840. 



The editor is indebted to the kindness of Edward Smirke, 
Esq. for No, 45, to J. D. Blake, Esq. for No. 58, and to A. J. 
Stephens, Esq. for No. 76* in the Appendix. 

In a note at the dose of the argument (post, 168, n.), it is 
stated that the guianois d'or of Gascony were current in Eng- 
land. This statement was made from a vague impression that 
this had occurred. The only authority which has been found 
upon this point is a passage in Madox, Baronia Anglicana, where, 
though the payment in guianois d*or is recorded in England, the 
transaction may have actually taken place at Bordeaux.* 

* " Sachent touz, que Mons. Gualhard de DureflTonrt, Seigneur de Duras 
ei de Blanquaffourt, ad receu del honore et sage Sire Mons. Joban Guedeneye, 
Conestablede Burdeux, en partie de payement des despenz per lui faitz en alant 
vers moo tresnoble Seignear de Lancastre quant vint d'Espaigne, quatorse 
guianois dour et dys soudz de la mon[oye] currant a Burdeux ; de laquiele 
somme le dit Seigneur de Duras se confesse pleinement estre paiez et ledit 
Conestable ent quites, per cesles presentes seeies de son seel le xii jour du 
moia de Novembre, Tan de grace mil ccc. quatre xx et sept." Ex Auto- 
grapho in Thesauraria Rememoratoris Regis Scaccarii sui, viz. in Camera 
Longa, cista tenia ab introitu,et in filacio secando, No. 14.— M. B. A. 159 (d). 
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THE SERJEANTS' CASE. 



in tj^e 9tibv fltoumih 



In the matte?* of the Petition of the undersigned 

Serjeants at Law. 



CASE OF THE PETITIONERS. 



A Petition, of which the following is a copy, was pre- 
sented to the Lord Chancellor by the Serjeants whose 
names are subscribed thereto, in the month of June, 1837, 
with a request that his Lordship would lay it before Her 
most Gracious Majesty : with which request his Lordship 
was pleased to comply.* 

" To the Queen's most Excellent Majesty, the humble Petition to Her 
Petition of the Undersigned, Majesty, 

Sheweth : 
" That Your Petitioners have, for many years past, held 
*' the state and degree of Serjeants at Law. 

That for a period as far back as written records ex- 
tend, the exclusive privilege of practising, pleading, and 
audience, during Term time, in Your Majesty's Court of 
" Common Pleas at Westminster, has been enjoyed by the 
Serjeants at Law. 

That Serjeants at Law are created by writs of the 
'* Kings and Queens of this realm, issued by the advice of 
'^ Their Council ; and the persons to whom such writs are 
" directed, though now usually applying for the same, are 
" still, according to the antient precedents, commanded by 
" the Crown to take on themselves the state and degree of 
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'' Serjeants at Law. And no persons can be Judges of the 
" superior courts of Common Law^ until they have, under 
" such writs, taken on themselves this state and degree. 

" That this degree, and the prescriptive privilege of prac- 
" tising at the bar of the Court of Common Pleas, incident 
" thereto, have been continued from the most early times, 
'^ as conducive to the due administration of justice in this 
" court, and have been preserved in the greatest convul- 
'^ sions of public affairs. 

" That on the 25th day of April, 1834>, a mandate, under 
'^ the sign-manual of His late most Gracious Majesty King 
" William the Fourth, was transmitted to the Lord Chan- 
" cellor (a), and by him communicated to the Lord Chief 
" Justice (ft) and the other Justices (c) of the Court of 
^' Common Pleas, containing as follows : — 

" ' William R. 
Warrantor 24th " ' Whereas it hath been represented to Us, that it would 
Apnl, 1834. u c ^gjj^j ^ ^jj^ general dispatch of the business now pend- 

*' ' ing in our several Courts of Common Law at West- 
" * minster, if the right of Counsel to practise, plead, and 
" ' be heard, extended equally to all the said courts ; but 
'^ ' such object cannot be effected so long as the Serjeants 
*' ' at Law have the exclusive privilege of practising, plead- 
" ' ing, and audience, during Term time (rf) in the Court of 
^' ' Common Pleas at Westminster, We do therefore hereby 

(a) lA>rd Brougham. (b) Sir N. C. Trndal, Knt 

(c) Sir J. A. Park, Sir S. Gaseke, Sir J. B. Bosanquet, and Sir J. Vaughan, 
Knte. 

(d) The privilege enjoyed by the Kerjeants was eidusive audience, &c. in 
the Court of Common Pleas. That Court never sat except during term, and it 
was for that reason only that the privilege could not be exercised at any other 
period. But, in common parlance, the sittings of the chief justice of the Common 
Pleas in London and Middlesex to try issues in causes depending in that Court 
are called Common Pleas sittings. The proceedings before the chief justice at 
these sittings, however, are connected with the proceedings in the Court of 
Common Pleas in no other manner, than the trials of such issues before justices 
of assize under a commission of nisi prius, or the taking of inquests before a she- 
riff after judgment by default, are so connected. 

Qu»re, whether these words may not be understood as importing, that al- 
though the exclusive privilege of the Serjeants was limited to the sittii^ '* dur- 
ing term time," the Court of Common Pleas sat out of term as well as during 
term time. If this part of the warrant is calculated to convey an impression that 
the privileges of the Serjeants, instead of being co-extensive with the jurisdiction 




( 8 ) 

'' * order and direct, that the right of practising, pleading, 
'' * and audience in Our Court of Common Pleas, during 
^' * Term time, shall, upon and from the first day of Trinity 
*^ ' Term now next ensuing, cease to be exercised exclu- 
'' ' sively by the Serjeants at Law, and that upon and from 
'' ' that day. Our Counsel learned in the law^ and all other 
** ' Barristers at Law, shall and may, according to their 
'< < respective rank and seniority, have and exercise equal 
'^ ' right and privilege of practising, pleading, and audience 
^' ' in the said Court of Common Pleas at Westminster, 
" * with the Serjeants at Law (a). And We do hereby will 

and functions of the judges of the Court of Common Pleas, related to a part 
only of the business of that Court, the crown would appear to be misinformed. 

The conveyance of an interest from the crown to A., is void, if it appear upon 
the foce of the instmment that the king is deceived in his grant ; d fortiori, if 
by the same instrument, it appears that the interest conveyed to A« is one which 
was previously vested in B. 

That the jealousy with which the Courts look upon a title derived from a 
royal grant, where there is any reason to suspect that the kiog may have been 
misinformed, (has not diminished in modern times, may be inferred from the 
case of Akock v. Coohst 5 Bingh. 340, and 2 Moore & Payne, 625. 

(a) The mandate contained also a provision as follows :--' And whereas 
' We are graciously pleased, as a mark of Our royal favour, to confer upon the 
' Serjeants at Law hereinafter named, being Serjeants at this present time in 
' actual practice in Our said Court of Common Plean, some permanent rank and 
' place in all Our courts of law and equity, We do hereby further order and 
' direct, that Vitruvius Lawes [siuce deceased], Thomas D'Oyly, Thomas 
' Peake [since deceased], William St. Julian Arabin, John Adams, Thomas 
' Andrews, Henry Storks, £benezer Ludlow, John Scriven» Henry John Ste- 
' phen, Charles Carpenter Bompas, Edward Goulburn, George Heath, John 
' Taylor Coleridge [now one of the justices of the Queen's Bench], and Thomas 
' Noon Talfourd, Serjeants at Law, shall from henceforth, according to their 
' respective seniority among themselves, have rank, place, and audience in all 
' Our Courts of law and equity, next after John Balguy, Esq., one of Our 
' counsel learned in the law.' It then proceeds, ' And We do hereby will and 
' require you, not only to cause this Our direction to be observed in Our Court 
' of Chancery, but also to signify to the Judges of Our other courts at West- 
' minster, that it is Our express pleasure that the same course be observed in all 
« Our said courts. Given at Our Court of St. James's, this 24th day of April, 
' in the fourth year of Our reign. 

* To the Right Honourable 

' Henry Lord Brougham and Vauz, 
' Our Chancellor of Great Britain.' 

At the time of the issuing of this warrant, Mr. Balguy was the junior King's 
Counsel, and the fifteen Seijeants who are named therein, had precedence 
next to him. The effect of this " mark of the Koyal favour" was therefore, not 
to give to these Serjeants at the time any precedence which they did not already 

b2 
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" ' and require You to signify to Sir Nicolas Conyngham 
" ' Tindal, Knight, Our Chief Justice, and his Companions, 
" ' Justices, of Our said Court of Common Pleas, this Our 
'* ' Royal will and pleasure, requiring them to make proper 
^^ ' Rules and Orders of the said Court, and to do what- 
" ' ever may be necessary to carry this purpose into eflFect.' 

'' That the said mandate bears only the sign-manual of 
'' His late Majesty, is not sealed with any seal or signet, 
^' and is not countersigned by any known public officer. 

" That Your Petitioners beg most humbly to represent 
*' to Your Majesty, that the said mandate is illegal, inas- 
^^ much as it purports to alter the constitution and practice 
" of one of the superior courts of justice, by the authority 
*' of the Crown alone. 

^^ That on this account, as well as from the said mandate 
'^ not being countersigned by any responsible officer, there 
" is reason to believe that His late Majesty King William 
^' IV. was surprised in giving His signature to the said 
** mandate. 

" That the prescriptive privilege of the Serjeants at Law 
" cannot be abrogated by any authority but that of an Act 
^' of Parliament (a). 

'' That Your Petitioners had no opportunity of being 
'' heard, before the said mandate was acted upon, and that 
^' they have not hitherto brought its validity under dis- 
*' cussion, from deference to the authority by which it 
'^ was promulgated. 

*' That an opportunity has thereby been afforded of 
^' judging whether any benefit has accrued to the public 
^' from the alteration. 

" That Your Petitioners beg most humbly to represent 
^' to Your Majesty, that experience has now shown, that 

possess, but merely to prevent their being postponed to King's Counsel wbo 
might be thereafter made, and who, but for this mandate, would have had no 
Tight to be heard in the Court of Common Pleas at all. These seijeants 
therefore, could by no other means limit the amount of injury caused by the 
mandate, than by acquiescing in this pait of it. 

I'his mandate was published by the reporters in the several courts. See 1 
Adol. & Ell. 122 ; 10 Bingh. 571 ; 2 Crompt. & Mees. 659 ; 2 Dowl. P. C. 
814 ; 4 Moore & Scott, 483 ; 3 Nev. & Mann. 535 ; 4 Tyrwh. 382. 

(a) Po9t, pp. 22, 24, 65, 66, 78. 
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" the benefit of the greater dispatch of business^ expected 
^' to accrue to the public from the alteration, has not been 
" realized. 

" That as the accession of Your most Gracious Majesty 
" to the throne of Your ancestors imposes upon those who 
'^ are to act under the said mandate, the necessity of con- 
'' sidering its original validity, as well as whether it can 
" have any effect since the demise of His late Majesty, 
" Your Petitioners, being all the Serjeants at Law who 
'' have not taken rank under the said mandate, most humbly 
'' solicit Your Majesty's gracious attention to the impor- 
tant exercise of the Royal Prerogative by His late Ma* 
jesty, in issuing the document dated the S4th day of 
April, 1834 ; and that Your Majesty will be pleased to 
** cause the legality and expedience of the said document 
to be duly investigated, under Your Majesty's most 
gracious sanction and direction. 

" And Your Petitioners will ever pray, &c. 

" W. Taddy, T. Wilde, R. Spankib, D. F. Atcher- 
LBY, H. A. Mebewether." 

The foregoing Petition was accompanied by a Memorial, 
addressed to the Lord Chancellor, stating more at large 
the grounds of objection of the Petitioners to the proceed- 
ing which formed the subject of the Petition, and from 
which they beg leave to submit the following extracts : — 

" It must be known to your Loixlship, that upon the Extracts from 
" 25th day of April, 1834, a mandate was transmitted from ^jj® Lo^rd c'han- 
" His late Majesty King William IV. to the Lord Chan- ccllor. 
'' cellor, by whom it was communicated to the Lord Chief 
'' Justice of the Court of Common Pleas, and his com- 
'' panions. Justices of that Court, intimating His Majesty's 
'^ pleasure, as in the Petition is set forth. 

^* This document, the undersigned humbly submit, is 
*' entirely deficient in the proper form and solemnities 
'' necessary to give it legal effect (a). It merely bears the 

(a) 2 Instit 555, 6 (Artie, saper Chartas) ; J6. 186 ; Vin. Ab. Prerogative 
(F b), (G b) pi. 10 ; Com. Dig. Patmt (A), (B), (C) 7.— Attorney General 
(Sir R. Sawyer) v. Vernon and others, 1 Vernon's Reports, 370, 391 ; Vemoa 
?• Benson (befpre the Attorney and SoUcitor-G«neral), 9 Mod. 47, pott \ 
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" King's sign-manual — it is countersigned by no public 
" officer — it passed through no public office of registry or 
'' record — it had not the sanction of the ordinary respon- 
" sible Law officers of the Crown — it professes to make a 
great change in the constitution of one of the King's 
superior courts, in derogation of forms which had existed 
" beyond the period of prescription — it purports to confer 
" upon the whole body of Barristers at Law privileges 
" never before enjoyed by them, and to take from the order 
" of Serjeants at Law privileges which have belonged to 
" them beyond the period of legal memory. For these 

" innovations the sign-manual is the only warrant. 

# # # # # 
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The undersigned therefore humbly submit to your 
" Lordship, that the document of the 25th April, 1834, 
*' was no sufficient authority for the changes which have 
" been made in the Court of Common Pleas. But the 
" undersigned further venture to submit to your Lordship, 
that these important alterations could not legally be 
effected by any act of the Crown, however regular in 
form. They apprehend that the power in this instance 
" exercised is not known to the law — is not required for 
" any object of royal dignity or public benefit, while in its 
" principle it is inconsistent with the stability of institu^ 
'^ tions deemed essential to the constitution of this country. 
'' If any thing in England can be considered as standing 
" upon prescription, it is the Court of Common Pleas (a), 
and in connexion with it, the order of men holding the 
' state and degree of Serjeants at Law,' as the sole prac- 
titioners at the bar of that Court. By the common law, 
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2 Bla. Comm. 346 ; 27 Hen. VIII. c. 11. And see the order of His late Ma- 
jesty George lit. granting to the Attorney and Solicitor- General precedence 
over the two senior King's Serjeants, which was made in Council, countersigned 
by the Secretary of State, by him transmitted to the Lord Chancellor, and by 
the Lord Chancellor communicated to the several Courts at Westminster ; 6 
Taunt. 424 ; 2 Maule &c Selw. 253 -, 2 Ves. & Bea. 422^ post, 19. 

(a) 2 Inst. pp. 23, 24 ; 4 Inst. pp. 99, 100 ; 10 Co. Rep. preface, pp. 14, 20, 
24; Fortescue (by Amos), pp. 189, 192 ; Com. Dig. Ley, (D) 1, 2. Whitelocke's 
Address to the Seijeants, called November, 1648, Whitelocke*s MemoriaUf pp. 
252,254 ; Reeves's History of English Law, vol. i. pp. 57, 317 ; vol. ii. p. 284 ; 
vol. iv. p. 121; Dugdale's Origines Jnridiciales, pp.38, 110, 136, &c.; 1 
Madox's History of the Exchequer (4to edition), pp. 787, &e. 




n 



it 



{ 7 ) 

'^ founded on that prescription^ the Judges of the land must 
" be of the degree of the coif (a). Any irregularity in the 
writ (as in the return being immediat^^ &c.), or any call 
not in the established forms^ have been holden illegal (6); 
" and it was, not long since, deemed necessary by Act of 
" Parliament (39 Geo. III. c. 113,) to enable' the King to 
" call Serjeants in vacation in order to be made Judges, 
" and to supersede forms, which nothing but the Legis- 
'* lature could control (c). 

" The course of administration of justice therefore, in 
" the Court of Common Pleas, in which, by the prescrip- 
" tive usage of the Court, the Serjeants at Law had ex- 
" elusive audience, was part of the constitution of that 
*' Court, with which the Royal authority alone could no 
** more dispense, than it could dispense with the common 
*' law which required the Judges to be of the degree of 
*' Serjeant, and to be called to that state and degree in the 
" established mode ; or dispense with any other of the pre- 
*^ scriptive forms in which justice has been administered. 
" Nothing but an Act of the Legislature could alter the 
" distinctive character of the Court of Common Pleas. 
*' Such appears to have been the opinion of Lord Coke, who 
" says (4 Inst. 72 (rf)), ' And seeing that none but Serjeants 
" * at Law can practise in the Court of Common Pleas, 
" ' it is necessary in this Court (of King's Bench), that 
** ' apprentices («), and other counsellors of law, might, by 
" * experience, enable themselves to be called Serjeants after- 

* wards; otherwise Serjeants must want experience, which 
' is the life of their profession. And the proceedings in 

* that Court for so long a time, and under so many 
" * honourable Judges and reverend sages of the law, hath 

' gotten such a foundation as cannot now, without an 

' Act of Parliament^ be shaken,' 

" Mr. Justice Blackstone (1 Comm. 267) appears to have 
" entertained the same sentiments; for, treating of our courts 
" of justice (the same subject as Lord Coke in his 4th Inst.) 

(a) 4 Inst. pp. 75, 100 j Preface to 10 Co. Rep. p. 24. 
(6) See Tntrodaction to Crbke Charles, by Sir Harbottlle Grimsione, p. 7 ; 
Sir W* Jones* Rieports, p. 63. 

(c) See also 6 Geo. 4, c. 95. 

(d) See also 4 last. pp. 124, 125. (e) See Appendix, No. \i 
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" he says : ' At present, by the long and uniform usage of 
*' ' many ages, our Kings have delegated their whole judicial 
" * power to the Judges of their several courts, which are 
" ' the grand depositaries of the fundamental laws of the 
" * kingdom, and have gained a known and stated jurisdic- 
" * tion, regulated by certain and established rules, which 
" * the Crown itself cannot now alter but by an Act of Par- 
" ^ liament.' 

" The Undersigned trust they do not exceed the bounds 
" of respectful representation, in suggesting, that if the 
" Crown could, by a proceeding like that under the King's 
*' sign-manual in this case, or indeed in any of the most 
" formal exercise of its power, grant the right of practising 
'* in the Court of Common Pleas generally to all Barris- 
'^ ters, the Crown might, in the same manner, and in the 
" exercise of the same power, open all the Superior Courts 
" at Westminster to any class or description of persons, or 
" to all persons without any description at all. The King 
" is the fountain of honour, and the ' state and degree' of 
" Serjeant at Law is by all legal writers accounted a de- 
" gree of honour ; but it never has been supposed that the 
" Crown which confers honours, accompanied by privileges 
" as incident to them, can again take away the privileges 
" by which the honour was supported. 

" The King, * by the advice of his Council' (as stated in 
*' the writ), commands a man to take upon himself the 
" state and degree of Serjeant at Law, and the command 
*' may be enforced under a pecuniary penalty (a). 

" This writ is now usually applied for ; but when it is 
" granted and has been obeyed, can the privileges and 
" incidents which the state and degree conferred, be by the 

" same authority taken away from it ? 

# # # # « ' 

" The Undersigned therefore humbly submit to your 
" Lordship, that the warrant of 24th April, 1834, could 
" not, and that no similar warrant, or any other form of 
" authority less than an Act of Parliament, could or can 
" effect the objects which that warrant professes to accom- 
*' plish, and that it is utterly null and void. 

(a) And see 4 Rot. Pari* 107 b ; also stated shortly, Wynne's TracU, 353. 
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" They do not presume to dictate in what manner Her 
" Majesty should be advised to put these important ques- 
" tions in a train for deliberation and discussion ; but in 
" cases of a like nature, the Crown has thought it not un- 
" becoming to consult its Privy Council as to the legality 
" and the expediency of measures which, under existing or 
" supposed prerogatives, it has exercised, or been moved 
" to exercise. 

" The Undersigned never wished to oppose, and never 
" would set up their particular privileges in opposition to, 
*' a measure of substantial public utility. They do not be- 
" lieve, however, that the convenience of the public in the 
" administration of justice has been promoted by the open- 
" ing of the Court of Common Pleas ; nor do they believe 
" that the dignity, efficiency, and independence of the Bar 
" generally, would be peimanently advanced by the aboli- 
" tion of a rank practically accessible to all respectable 
" members of the profession, without the assistance of po- 
" litical interest or patronage. 

" The convenience of a fixed and resident Bar in each 
" court, for the satisfactory despatch of business, must be 
known to all who have regularly attended courts of jus- 
tice. The interruption and loss of time to the courts, 
and, in many instances, the delay and embarrassment in 
" business, from the present system in the Superior Courts 
" of Westminster, are the subject of general observation 
" and complaint (a). It is found by experience, extremely 
" difficult to obtain a fixed resident Bar in each court. To 
" effect that object in the courts of common law, by ar- 
rangement among the practitioners, is impossible. By 
the legal constitution of the Court of Common Pleas, 
*' this principle was carried into effect, and a system es- 
" tablished, which may be modified as to the Legislature 
5* may seem right, but which cannot, as the Undersigned 
" venture to submit, be abolished, without injustice to them 

" and inconvenience to the public." 

« # * # * 

Her Majesty having been graciously pleased to refer the 

(a) See also First Report of Commissioners to enquire into Practice of 
ConrU of Common Law (1829), pp. 24, 26, he, pott, 21. 
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foregoing Petition to the Judicial Committee of Her most 
Honourable Privy Council, the Petitioners beg leave to 
submit, for the information of their Lordships, copies of 
the writ by which the Serjeants at Law are called to that 
state and degree, and the oath taken by them when created 
Serjeants, and to refer to the preceding extracts, in support 
of their objections to the legality of the order of the 26th 
April, 1834. 

They further submit, that the constitution of the Court 
of Common Pleas as it then stood, including the exclusive 
right of the Serjeants at Law to practise in it, could only 
be altered by the Legislature. Whitelocke, upon the occa- 
sion already alluded to, after reviewing the authorities 
which prove the antiquity of the Court of Common Pleas, 
and the order of Serjeants at Law connected with it, con- 
cludes with this inference, deduced from them : that " all 
antiquity hath appropriated unto Serjeants at Law the 
practice of that great (a) and universal court (the Court of 
Common Pleas)." In the year 1765, when a plan of 
opening the Court of Common Pleas was entertained by 
one of the Judges (J), it was proposed to effect the object 
by Act of Parliament; the project, however, was under- 
stood to be discountenanced by the Lord Chancellor (Lord 
Hardwicke) (c) and the other Judges, and never was pub- 
licly brought forward. 

The Petitioners have already referred to the authority of 
Lord Coke and Mr. Justice Blackstone, to prove that the 
prerogative of the Crown does not extend to alter the con- 
stitution and proceedings of the established courts of jus- 
tice. There is no precedent, from the earliest times, of any 
attempt to do so by the sole authority of the Crown. On 
the other hand, some of the most esteemed writers (rf) on 
constitutional law have shewn, by a series of examples 
from Magna Charta downwards, the constant interposition, 
and sole competence, of Parliament, in regulating the pro- 
ceedings of the courts of justice. The power of appearing 

(a) " Magnus Bancus," see Appendix, No. II. 

(b) Wynne*s Tracts, 230. (c) lb. and 323, in notis. 
(d) See Nathaniel Bacon on the Laws and Government of England, Pt. I. 

pp. 62, 118, 119, 177 ; Pt. 11. pp. 56, 57, 141, 165, and particularly p. 166. 
Petty t's Jus Parliamentarium, Pt, 1. c. 6, p. 68. 
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by attorney in the superior courts was first given by the 
statute of Westminster 2, c. 10 (1286); seven years after 
which, as it appears by the Parliament Roll (a), an Order 
was made in Parliament^ entitled, '* De Attornatis et Ap^ 
prenticiis/' by which it was enjoined to John de Metting- 
ham. Chief Justice of the Common Pleas and his com- 
panions (ft), at their discretion to provide and ordain a certain 
number of these, in each county, to attend the Courts. 
Many statutes, as it is well known, have since passed to re- 
gulate the admission and the practice of attorneys. So also^ 
to alter the returns of established writs (c), to give new 
ones, determining the time and manner of judicature, the 
efiect of the adjournment of the Court of Common Pleas, 
- — ^in certain cases allowing essoins in various actions, pre- 
scribing who should be Judges of Assize and Nisi Prius, 
altering the language of legal proceedings and records, and 
the duration of the terms, together with many other mat- 
ters of a similar kind, to which it was considered that the 
constitutional prerogative of the Crown was unequal. 

It was anticipated in 1765, that from the opening of the Proposal to open 
Court of Common Pleas, as then proposed {d), by Act of 1755,°**^ ^^ 
Parliament, there would be no more Serjeants ; and it was 
suggested that the Act should contain a provision for that 
consequence, the probability of which experience seems to 
confirm. It is evident, indeed, that various results would 
ensue from there being no more Serjeants as an order of 
advocates, for which Parliament only could provide ; and 
this shews, that Parliament is the proper and only competent 
authority to abolish, because Parliament alone can supply 
the place of what is abolished. Among these consequences 
is, the extinction of the order of Serjeants at Law, the only 
body of men, besides the Judges, qualified by law to give 
assistance in the administration of justice in civil cases on 

(o) 1 Rot. Pari. 84 b, No. 22. (6) Post, 45. 

(c) 61 Hen. III. Stat. 2. And see 32 Hen. VIII. c. 21 j 16 Car. I. c. 16 ; 
1 Hen. III. Stat. 3. See also 62 Hen. HI. c. 11, 12, (Statute of Marl- 
bridge) ; 6 Edw. I. (Statute of Gloucester) c. 7, 8, 10 ; 13 Edw. I. c. 10, 17, 
20, 24, 27. 28, fiO ; 2 Edw. III. c. 11 ; 36 Edw. HI. c. 15} 24 Geo. II. c» 
48 ; 6 Geo. IV. c. 83. 

(d) By Will«8,C.J.ofC.P. 
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the Circuity and whose services in that way are continually 
Auendance of required and given : many others will occur. " It is 

Serjeants on .. ^ . r ., . « , ▼» /. t in t>i i 

House of Lords, among the privileges of the House of Lords, says 151ack- 

stone (a), " that they have a right to be attended, and con- 
" tinually are, by the Judges of the Courts of King's 
" Bench and CSommon Pleas, and such of the Barons of the 
" Exchequer' as are of the degree of the coif, or have been 
** made Serjeants at Law, as well as by the King's learned 
" Counsel, being Serjeants" It is evident/ therefore, tliat 
is in respect of their quality of Serjeants that this attend-: 
ance is due to the House of Lords, for Barons not of the coif 
are not bound to it. Upon the entry of the appointment of 
Triers of Petitions, which r^ularly took place at the be- 
ginning of every Parliament (6), there follows in nearly a 
hundred instances in the six volumes of the Parliament 
Rolls, an entry of the Serjeants being required to give their 
assistance to the Triers ; the usual form of which entry is, 
*' Calling to them the Chancellor, Treasurer, and King's 
" Serjeants if need be (c)." Besides which, in these Rolls 
are innumerable instances of their attendance in matters 
of judicature and other business. The Parliament Roll of 
6 Hen. V.(rf) shews, that upon the refusal of certain Appren- 
tices of the Law {e) to obey the King's writ, calling them to 
take upon them the state and degree of Serjeants at Law, 
they were, by the assent of the Lords Spiritual and Tem- 
poral, summoned before Parliament, and there, having 
promised to comply, they were, by such assent of the 
Lords Spiritual and Temporal, discharged. The interfer- 
ence of the House of Lords to enforce obedience to the 
King's writ, seems to have arisen from their right to re- 
quire the attendance of the Serjeants at Law. 

If, however, the Court of Common Pleas can be opened 
by the sole authority of the Crown, the order of Serjeants 
is, in effect, abolished. The compulsory power of enforc- 
ing obedience to the mandate of the writ, which existed in 
contemplation of law, was connected with the privileges to 

(a) I Bla. Comm. 167. (b) 4 HatselPs Preced. 79, 80, n. 

(c) See 2 Rot. Pari 226 a, 254 a } 6 Rot. Pari. 196 b. 

(d) 4 Rot. Pari. 107, No. 10. (e) Pott, 35. 
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which Serjeants were called by the writ; and these being 
abrogated, the compulsory power must cease also* 

If it were expedient to abolish the order of Serjeants at Intervention of 
Law, and to open the Court of Common Pleas to bar- ^" **™®"** 
risters, which the Petitioners submit it is not, they contend 
that the interposition of ParUament is indispensably neces- 
sary, to provide for the public inconveniences, and the in- 
juries to the rights of parties, which the simple abolition 
of institutions and usages, resting upon the most remote 
antiquity, must speedily disclose. 

It is therefore humbly hoped that Her Majesty 
may be advised, that the Serjeants at Law are 
entitled to exclusive audience in the Court 
of Common Pleas, and to order such measures 
to be taken, in regard to the premises, as will 
restore to the Serjeants at Law the rights and 
privileges which they have immemorially en- 
joyed. ' 
W.W. FOLLETT. C.AUSTIN. 



Gboroe^ &c.. To Our trusty and well-beloved A. B. of Form of the 
&c., Esq., greeting: Forasmuch as, by the advice of Our Serjeant s writ. 
Council, We have ordained you to take upon you the state 
and degree of a Serjeant at Law on, &c.. We, strictly en- 
joining, command you to put in order and prepare your- 
self to take upon you the state and degree aforesaid, in 
form aforesaid ,• and this you may in nowise omit, under 
the pain of One thousand pounds. 

Witness, Ourself, &c. 

To Our trusty and well-beloved A. B., Esq.: a Writ to Label on writ, 
take up the state and degree of a Serjeant at Law. 



You shall swear well and truly to serve the King's people Form of the 
as one of the Serjeants at Law ; and you shall truly counsel Serjeant's oath, 
them that you be retained with, after your cunning ; and 
you shall not defer or delay their causes willingly, for co- 
vetise of money, or other thing that may turn you to profit; 
and yoQ shall give due attendance accordbgly; so help 
you God. 
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AT A MEETING 

OF 

THE JUDICIAL COMMITTEE 

OF 

fler fRB\tiiio>*i fRt^Hi Honourable J^xihy> Connctl, 

COUNCIL OFFICE, WHITEHALL. 
Thursday i \Oth January ^ 1839. 



PRESENT : 



LORD COTTENHAM, C. 

LORD WYNFORD, 

LORD BROUGHAM, 

LORD DENMAN, C. J. 

LORD LANG DALE, M. R. 

SIR LANCELOT SHADWELL, KNT. V. C. 

LORD CHIEF JUSTICE TINDAL, 

LORD ABINGER, C. B. 

MR. BARON PARKE, 

MR. JUSTICE V AUG HAN, 

MR. JUSTICE BOSANQUET, 

MR. JUSTICE ERSKINE, 

STEPHEN LUSHINGTON, D.C.L. Judge of Court of Admirally. 



Legality of war- SiR WiLLiAM FoLLETT, for the Petitioners. The question 
Aprn°V834! mainly to be considered in this case, will be, whether or 

not, the mandate or order or letter, addressed by the late 
king to the Lord Chancellor in 1834, was a legal warrant, 
binding upon the Court of Common Pleas, and compelling 
the judges of that Court to admit to audience persons 
who had not been created to the degree of serjeant. That 
warrant is under the king's sign manual, but not under 
seal — it is not countersigned by any of the great oflScers of 
state, or by any responsible adviser of the crown. It is 
in the form of a letter froni the late king to the then lord 
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chancellor, directing him to communicate the king's plea« Sir W. W. 

sure to the judges of the Common Pleas and to the other U!!l — 

judges of the Courts of Westminster Hall. It will be ne- 
cessary to bring under your lordship s attention in the out- 
set the whole of that warrant and the form of it, and the 
directions given by the king to the lord chancellor, and 
by the lord chancellor communicated to the judges of the 
Common Pleas. The judges of that Court have acted in 
obedience to that warrant — there has been no discussion in 
that Court upon its legality or illegality. [Lord Brougham, Acquiescence of 
There has been no objection taken to it in that Court.] co,^on Pleas. 
No public objection has been taken to it, nor has there 
been any public discussion respecting it. The judges of 
the Court obeyed the warrant as coming from the crown. 
They have not only obeyed it in allowing audience to per- 
sons who have not been created Serjeants, but they appear 
to have given a still larger effect to that order. They have 
expressed an opinion, that that order must have the effect 
of altering the rules and practice of the Court, and that, to 
a very considerable extent. It is not only with respect to 
pleading, but with respect to the rules of proceeding of the 
Court, which have existed from all time. If the order be 
legal and binding upon the Court in respect of the ex- 
clusive audience of the Serjeants, the judges of the Court 
are also of opinion, that it virtually has had the effect of al- 
tering the rules of proceeding of that Court. This is there- 
fore a question of considerable importance, not merely as 
regards the rights of the petitioners, but as involving a 
very great constitutional question ; because I do not ap- 
prehend that this warrant can be supported, unless the 
king, by the mere exercise of his prerogative, has a right 
to interfere with antient Courts of justice — to interfere with 
the practice and proceedings of those Courts, and to con- 
trol the judges in the discretion they may exercise with 
respect to the practice of the Court — and also to alter 
the practice, in a way, in which the judges themselves 
would not have the power to do. ITindal, C.J. I think 
the only alteration was^ as to the signature of pleas 
by counsel (a). The judges in their respective Courts 

(a) Pm,69, 
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have the power of making regulations of that description.] 
The question submitted to your lordships, is not, whether the 
judges of the Common Pleas, in the exercise of their dis- 
cretion, might have made such a regulation as this. I am by 
no means conceding that they might ; on the contrary, I 
think your lordships will see, when you look into the origin 
of the Court, and the history of the right of the Serjeants, 
that the judges would not have that power themselves. 
But that is not the question here. The judges have not 
affected to have such power — they have not assumed to 
exercise any such power themselves. So far as the judges 
were concerned, the old practice and course of proceeding 
in the Common Pleas would have remained as it always had 
remained. The judges made no attempt to alter it — they 
did not assume to have the power of altering it. But the 
question is this, whether the crown has a right to interfere 
with the discretion of the judges, and to compel the judges 
to alter the pmctice and proceedings of the Court in this 
respect. [Lord Brougham. If the crown has no such right, 
the warrant was a nugatory act, and the Court was not 
bound to obey it.] That is so, no doubt. [Lord Brougham* 
And its being revoked would not make it more a nullity 
than it is. Suppose the crown grants a patent for 28 years 
instead of 1 4, there is no necessity for the privy council to 
advise the crown to revoke that patent (a) ; no court of law 
would support an action for the infringement of it. If the 
warrant is a nullity, it stands in the same situation as it did 
before.] It was thought that it would be better to apply to 
your lordships in the first place, as being more respectful to 
the crown, and for the crown itself to be advised whether it 
had the right to exercise that prerogative; and if your lord- 
ships are of opinion that the crown had no right to exercise 
that prerogative, then, after a decision by so high a tribunal, 
there will be no necessity for discussing this question in the 
Common Pleas. [Lord Brougham, They could not pre- 
vent its being discussed there if any body chose to try it. 
Tindal C. J. It has been thought, as this is a prerogative 
exercised by the crown for the benefit of the public at large, 
that when doubts are entertained as to the legality of its 

(a) See the Speech of Sir R. M. Rolfe, S. G.« TpoiU 
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exercise, tbe most respectful and best way would be to Sir w. W. 



apply to the crown itself^ and for the crown to be advised _ 
whether it had, or had not, the power to exercise that pre- 
rogative.] The Serjeants state to the crown, humbly, their 
opinion that the warrant was illegal, and Her Majesty has 
referred to your lordships, for advice whether that warrant 
was legal. The warrant proceeds thus : " Whereas it hath 
been represented to Us." — It does not state by whom, or 
by what authority. The warrant contains an order from WamiDt 

of 1834 

the king, that the Serjeants shall not have the exclusive 
right of audience, during term time, in the Common Pleas; 
and an order, that the chief justice and his companions, 
shall make rules and orders, to carry the direction of the 
crown into effect. Then comes this important part: ^' And Rank given to 
whereas We are graciously pleased, as a mark of Our royal ^^^•An^'' 
favour, to confer upon the Serjeants at law hereinafter named, 
being Serjeants at this present time in actual practice in Our 
said Court of Common Pleas, some permanent rank and 
place in all Our courts of law and equity. We do hereby 
further order and direct, that" the gentlemen whose names 
are given "shall from henceforth, according to their respec- 
tive seniority among themselves, have rank, place, and 
audience in all Our courts of law and equity, next after 
John JBalguy, esquire, one of Our counsel learned in the 
law." It appears to have been intended, in a certain 
d^ree, to lessen the actual injury to the individuals then 
practising in the Common Pleas, not to give them any par- 
ticular mark of royal favour, by conferring this rank upon 
them ; but inasmuch as all barristers were to be allowed 
to enter the Common Pleas, and therefore every king's 
counsel subsequently made, would have taken precedence 
of Serjeants, the effect of the warrant is, that king's counsel 
subsequently made shall take rank below these fifteen 
Serjeants. Nothing was done in this case during the life- 
time of the late king; but the demise of the crown has very 
materially altered the position of this case. We are not 
discussing the exercise of the prerogative in the life-time 
of the king who exercised that prerogative. What is the PatenUofking' 
effect of the demise of the crown, upon that part of the *^°'*°*!^ *°** °^ 

. precedence. 

warrant which directs that certam gentlemen shall have 



1 



Sir W. W, 
FolUtt. 



Grants of prece* 
dence to mem- 
bers of noble 
families. 



( 18 ) 

rank and precedence in all the Courts of Westminster Hall? 
If that had been under the great seal, upon the demise of 
the crown it would have ceased. If the king had created a 
king's Serjeant or a king's counsel, on the demise ofthe crown 
all the privileges given to such Serjeant or counsel would 
have ceased. They are kept alive by the statute of William 
and Mary (a) six months after the demise of the crown; 
but every patent of king's counsel and every patent of pre- 
cedence^ if not renewed, ceases at that period. This is not 
a patent under the great seal, or under any seal. Now it 
would be a matter of grave doubt, whether a letter signed 
by the king could have any longer duration than a grant 
by the crown under the great seal. Patents are issued 
under the great seal, and countersigned in the usual form; 
but no one would question, that the exercise of the prero- 
gative in the ordinary form, creating a king's counsel, or 
giving a patent of precedence, would cease upon the demise 
of the crown. Here is a letter from the king, directing the 
lord chancellor to communicate, to the chief justice of the 
Common Pleas and to the other judges. His will and plea* 
sure, that certain persons shall have certain precedence and 
rank. The king who sent that letter, has ceased to exist. 
What is the effect of that, upon the {^urties who had that 
rank and precedence given to them? [Lord Brougham. 
In the case of a patent of precedence, it is beyond all 
doubt. In a case which is analogous to that, though not 
by letters-patent under the great seal, of rank being given 
under the statute of precedence (&), —for instance, to A. B,, 
whose father is pre-deceased, to take rank as a duke's son 
or an earl's son, though he never was such, — it is done by 
an order communicated to the public in the Gazette, that 
is never renewed by a sign manual communicated by the 
secretary of state to the public] I apprehend that is no 
rank at all — it is a mere courtesy. [Lord Brougham, It 
is recc^ised by law (c).] If that were supposed to be 
applicable to questions of this sort, the effect would be this, 

(a) 7 & 8 Will. 3, c. 27, s. 21. And see 1 Ann. st. 1 , c. 8 ; 6 Ann. c. 7, s. 8, 
(6) In certain cases precedence is regulated by 31 Hen. 8, c. 10, and 1 W. 

& AI. c 21 ; but the power of giving precedence by letters-patent, is a flower 

of the prerogative at common law. 
(c) See Appendix, No. III. 
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that the crown might now^ by merely publishing an order in Sir W. W, 

the Gazette^ or writing a letter, give the same rank and .. 

precedence of king's counsel, and the privileges attached 
to the office, which would last longer than the life-time of 
the sovereign. [lindaly C.J. The case that bears the Warrantor 
closest analogy to this, is the warrant given in the time of 
Geoige IV., by which the attorney and solicitor general 
ranked before the king's Serjeants (a).] That was different 
in various respects. It was a document, countersigned by 
the secretary of state, by which the king directed that His 
own antient Serjeant should not have precedence of his 
attorney and solicitor general. It was merely a statement, 
on the part of the crown, which of its own officers it wished 
to have precedence — a mere statement, that for the future, 
the king's business would be better conducted, if the king's 
antient seijeant had not precedence over the attorney and 
solicitor general. Whether that direction would be legal 
or not, is not the question. [Lord Brougham. Is it not to 
be presumed, that the legality of the warrant of 1814 hav- 
ing been doubted in 1814, that doubt was considered in 
the year 1834?] Serjeant Shepherd^ who was the king's 
antient serjeant, being appointed solicitor general, the con- 
sequence was, that in his character of antient seijeant he 
would have led the attorney general, and therefore it 
became necessary to make some alteration (i). [Lord 
Brougham, At the same time they settled the question of 
precedence in some way with the king's advocate. Bosan-- 
quet, J. No, that remained as it was — he kept his place. 
The king's advocate takes precedence of the attorney and 
solicitor general now. Lord Wynford, But not of the 
king's antient Serjeant (e).] I think the king's advocate 
would tell your lordships, that he takes precedence (c) of 

(a) 2 Maule & Selw. 253 ; 6 Taant. 424 ; 2 Vesey & Beames, 422. 

(6) It would appear that no difficulty could have arisen if the solicitor gene- 
nd had choaeo to surrender his office of king's antient serjeant, instead of sacri- 
ficing the rank attached to that office, both as aigainst himself, whom the sacri- 
fice would scarcely affect at all, and as against his successors, whom it would 
materially affect. Vide Serjeant Fleming* % case, post, 37. 

(e) If this be so, the king's antient seijeant has precedence of the king's 
advocate, the king's advocate has precedence of the attorney and solicitor 
general, and the attorney and solicitor general have precedence of the king's 
antient serjeant. See Appendix, No. IV. 

c 2 
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SirW.W, every body at the bar. [Vaughan, J. In the queen's 
Foiiett. |.j.j^j jjg retained the privilege, though he did not exer- 



cise it. Bosanquety J. The question occurred, at a con- 
sultation of all the head counsel from the different Courts 
at Sir Christopher Robinson's^ in 1817, the attorney 
and solicitor general attending. Lord Brougham, That 
was before 1814. Dr. Lushington. It was in 1817.] 
Expediency of "^l^i^ altemtion in the Common Pleas, was made, upon the 
measure. recital in the warrant that it was expedient to open the 

Court ; whether it was or was not expedient, is not one of the 
questions referred by Her Majesty to the privy council. But 
it is stated in this petition, and the bar would bear testimony 
to it, that so far from being an advantage to the profession, 
it has turned out to be a disadvantage. Suggestions, un- 
doubtedly, had been made before, of the propriety of open- 
First Renort of *"S ^^ Common Pleas ; but in the Report of the Common 
Common Law Law Commissioners, a contrary opinion was expressed, 
ommissionera. rpj^^ commissioners said, that the privilege of the Serjeants 
differed materially from that of the officers of the Ex- 
chequer ; that the crown had the power to appoint an un- 
limited number of Serjeants, and that the applications made 
to the crown to appoint Serjeants, were rarely unsuccessful. 
'^The rank in question, entitles a Serjeant to audience, in all 
Courts, immediately after Your Majesty's junior counsel for 
the time being ; but practically, it operates to exclude him 
from regular attendance in any other Court but the Common 
Pleas, it being well understood in the profession, that the 
rank of Serjeant would not have been granted, if intended to 
be used for the purpose of obtaining precedence in any other 
Court. The officers of the Exchequer are, on the other 
hand, at full liberty to practise in all the Courts in which 
they are admitted as attorneys, and they do so accord- 
ingly. At the present moment, the number of Serjeants is 
considerably greater than it has been for a long time past, 
and many gentlemen have lately been admitted, having 
abandoned their seats in the King's Bench, in the expec- 
tation of enjoying the benefit, in common with their 
brethren, of exclusive audience in the Common Pleas." 
[Lord Brougham. Do the commissioners say, that the coif 
is never taken with a view to any Court but the Common 
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Pleas ? Is not it notorious, that men constantly take the Sir w, W. 
coif, with a view to precedence on the circuit ?] On the ^''^^^"' 
circuit, but not elsewhere. [Vaughati J. It was very much Serjt. WiUes, 
objected to, that Serjeant Willes, when lie took the coif, sat *° ^^^^y* 
down in the Court of Chancery (a).] The rank was applied 
for, very often, for the purpose of giving a lead upon the 
circuit, but then the person who so applied for it always 
abandoned the Court in which he had before practised, and 
practised exclusively in the Common Pleas. The commis- 
sioners say this, " with the exception that has been stated, Extract from 
(that is, the power of moving for new trials,) we do not Common^Law 
think that the privilege which is enjoyed by the Serjeants, Commissioners, 
is in any respect objectionable ; for the easy access to the 
rank, sufficiently protects the public from all the evils which 
attend monopoly, and at the same time secures to the 
Court of Common Pleas the advantage of a distinct bar. 
Of this advantage we have already expressed our opinion. 
The distraction occasioned by the engagements of counsel Inconvenience 
in various courts, is prejudicial in various ways ; the inte- engagerin^^"*^ 
rest of the suitor, is liable to be affected by the absence of various Courts. 
his counsel at critical periods of his case ; additional coun- 
sel are often retained, and consequent expense incurred, for 
the purpose of securing the presence of one who is fully 
instructed ; both these inconveniences are experienced, as 
we are informed, in a great degree in Ireland, where it is 
usual for the counsel to practise in all the Courts; and not 
a little in the Courts of Equity in this country ; and the 
business in the Court is not unfrequently delayed, by the 
endeavours to accommodate the order of proceeding to the 
convenience of counsel, and by the necessity of reverting 
to matters which have passed in his absence ; so long, 
therefore, as all barristers possessed of due qualifications, 
and willing to devote themselves to the practice of the 
Common Pleas, are enabled to obtain Your Majesty*s 
writ calling them to the degree of serjeant, we believe that 
the character of the Court, for the satisfactory transaction 
of business, will be better sustained by the continuance, 
than by the abolition, of the exclusive privilege (i)." Attempt to open 

rrri • • i n x ai_ *a» i '^c Common 

ihe commissioners also refer to the proposition made pieas in 1755. 
by Willes C. J. to open the Common Pleas in 1755. 

(a) Vide -posi, 76. (h) Vide ante, 9 
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Sir w. w. The alteration was then proposed to be effected in the 
— 1 — '. — only way in which it could be effected, by act of parlia- 



ment. A very full account is given of that proposition, 
in Serjeant Wynne's Treatise on the degree of Serjeant 
at Law («). He says, " Having heard it often asserted, 
that there was a bill ready drawn, and to be brought into 
the House of Commons by an honourable member of the 
law, to lay open the Court of Common Pleas, and to em- 
power all barristers to practise in that Court as Serjeants 
do now, I was a good deal surprised at such a report, 
and would hardly give any credit to it ; especially when I 
found, upon enquiry, that the Serjeants, who were most 
concerned in the event, were strangers to the design ; and 
though it had been hinted to others, who were members of 
the House of Commons, and their opinions industriously 
solicited, yet the Serjeants were thought unworthy of being 
consulted, or in the least apprised of it, except what they 
could pick up from common fame, or the casual discourses 
of the gentlemen of the law, who in general seemed as 
much surprised and unable to account for such an extra* 
ordinary innovation, especially, as it had industriously been 
spread abroad, that it had the consent and approbation of 
the Serjeants themselves." He then states, that what gave 
rise to it was this ; Lord Chief Justice Willes pi-oposed to the 
Projector other judges, that the Court of Common Pleas should be 
fo/opemng the Opened ; and by letter of the 4th January, he sent the follow^ 
Common Pleas, ing plan : " that it be enacted, that all barristers may prac- 
tise in the Court of Common Pleas, as the Serjeants do now ; 
and as the consequence of that probably will be, that there 
will be no more Serjeants, that it be likewise enacted, that 
for the future, any barrister, of such a standing as may be 
thought proper, may be made a judge of any of the Courts 
at Westminster, and be put into any of the commissions 
on the respective circuits, though not a serjeant at law, 
JudewofK B aiid without being called to the degree of serjeant." And 
and C. p. to be that proposed enactment is well worthy of consideration in 
jeante."*"* *^'' *^^® C9ise, because, by the common law of this country, 

resting upon immemorial custom, the judges of the King's 
Bench and Common Pleas must be taken from the rank 

(a) Wynne's Tracts, 227. 
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of Serjeant. And by the statute (a) authorizing the hold* Sir w, w. 
ing assizes, Serjeants may bold them^ but barons of the ^^^^^^^ 
Exchequer, if not of the degree of the coif, cannot hold 
them. [Parke B. Barons of the Exchequer have the de- 
gree of the coif to distinguish them from the cursitor baron.] 
Not only the cursitor baron, but the chief baron and the 
other barons (i), need not be of the degree of the coif; but 
if they are not of the coif, they cannot hold assizes. [Lord 
Brougham* The chancellor of the exchequer never is (c).] 
I presume not. But this act of parliament provided for a 
difficulty which the king's letter does not refer to at all — the 
ceasing of the degree of Serjeant at law, and the necessity 
for making provision for the appointment of the judges, and 
the holding of commissions of assize by persons not of the 
degree of the coif; and Willes C. J. said, that '* he should 
be glad if any proviso could be thought of, to give some 
particular privileges to the present Serjeants, as that all 
special pleadings should be still signed by them, and that 
they should have pre^-audience, or any other privileges that 
should be thought proper." All the judges met, and the 
proposal was very strongly opposed by Lord Hardwiche^ 
and the judges at that time« after mature deliberation, were 
of opinion against the plan. No bill was brought into 
pariiament, and the scheme was dropped. [Lord Brougham. 
They confined it to motions for new trials.] No. [Lord New trials. 
Brougham. In point of practice, I suppose, that is what 
ibis alteration has been confined to.] By no means. 
The e£fect of it would be to destroy altogether the rank of 
Serjeant, and in &ct, the whole business of the Court is 
now transacted by other barristers as well as Serjeants, 
[Lord Brougham. Do the suitors complain of the Court 
being thrown open ?] The suitors complain sometimes of 
the counsel not being where they ought to be. [Lord 
Brougham., It might be suggested, that if the suitors feel 

(a) Magna Charta, c. 12. And see Wcstm. 2, c. 30 ; Weslm. 3, c. 5. 

(6) Fonnerly the chief baron and the puisne barons were seldom men of the 
law ; the Office of Pleas, out of which the modern common law jurisdiction of 
the Court of Exchequer has sprung, was originally confined to ofBcers of ihe 
Court and actual accountants, and the liUle business transacted there required 
a legal baron, no more than the petty bag oflSce required a legal chancellor. 

(c) See Appendix, No. V. 
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any inconvenience, they have the remedy in their own 
hands (a).] To a certain extent they have. But the real 
question is, not whether this alteration may be expedient 
and poUtic, but, whether, if expedient, it should not be done 
by act of parliament. No power in this land, can alter the 
practice and proceedings in this Court, but an act of par- 
liament ; and the intention was, in this very case, to abolish 
the privilege by act of parliament ; because, shortly before 
this warrant, a clause abolishing the exclusive privilege of 
the Serjeants, was inserted in an act for the establishment 
of the Central Criminal Court (&) ; but it was not carried 
into effect in that way. By reference to the history of the 
Court, and to the history of the rank of Serjeant, it will 
appear that the crown, by its prerogative, had no such 
power. The judges of the Common Pleas have obeyed the 
warrant, without discussing its legality; and have given it a 
force and effect, which must necessarily alter all the rules 
of practice of that Court. Pleas in the Court were always 
drawn by Serjeants; fines were acknowledged before them. 
Supposing there had been no act of parliament for the 
abolition of fines, what effect would this warrant have pro- 
duced — ^would a banister have had the power of taking 
the acknowledgment of fines ? [Lord Wynford. Do the 
Serjeants ever do more, than examine parties to direct them 
to go before the judge (c) ?] No more ; but that was neces- 
sarily done by the Serjeants. They took the acknowledg- 
ment of the fine ; and if the crown had the power to do 
this, the crown would not only have the power to direct 
that the acknowledgment of a fine should be taken be- 
fore a barrister, and not before a serjeant, but I know 
nothing to prevent the crown from saying, — ^before an 
attorney or before an attorney's clerk; or what is to 
prevent the crown from sending a letter from the Lord 
Chancellor, requiring the chief justice of the Common 
Pleas to give audience to attorneys as well as to barristers ? 
[Lord Wynford. Why not direct them to hear any person 
as a counsel that the party chooses to send ? Judges may 

(a) This would be so if suitors in distinct causes bad a common interest, or 
if tbey all employed one attorney ; but wben A. acts, he does not take into 
account the inconvenience which he occanioos to B., C. and D., pr the incon- 
venience which they may hereafter inflict upon him. 

(6) See Appendix, No. VI. (c) See Appendix, No. VII. 
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hear attorneys.] The crown may say, that they shall give Sir W, W^ 

audience to attorneys' clerks, or to anybody that chooses — — 

to appear there and say that he undertakes the cause on 

behalf of the party interested. If the crown has the pre* 

rogative of doing this, I am at a loss to see how the pre* 

rogative could be resisted in any case, or why, interference 

with the practice of the Court, may not be carried to any 

extent. If the crown has the power of interfering in one 

Court, it has the power of interfering in all; and what is to 

prevent the crown from sending an order to the House of 

Lords, not to hear barristers at the bar of their lordships' 

house ? The House of Lords does not exercise the pri- Privileges of 

vilege of a court of judicature founded upon any higher House of Lords. 

authority than the Common Pleas (a). It stands exactly 

upon the same footing ; and the crown, if it can make such 

an order as this is, may order the House of Lords or the 

King's Bench, to give to the Serjeants exclusive audience. 

[Lord Brougham. It is admitted that, within certain limits, 

the crown has the power of directing any Court to hear 

one counsel before another. The crown can command the 

House of Lords, and the King's Bench, and the Chancellor, 

to hear A.B. before CD., by creating A.B. king's counsel.] 

The crown has been in the habit of creating king*s counsel ; 

and the effect of creating king's counsel is, that itie judges 

have given them audience before other parties. The king 

has exercised that power, the origin of which we know. 

Lord Bacon was the first king's counsel, according to the King's counsel. 

modem use of that term. Lord Bacon was created king's 

cotmsel, without receiving any salary or fee from the crown. 

It does not appear that there was any king's counsel, pro* 

perly so called, before the time of Lord Keeper Guilford. 

The patent of precedence is of much more modem origin. 

Whether the judges would be bound to obey an order from 

the crown to hear one counsel before another, is another 

question. The crown may exercise a prerogative that is 

consistent with the usage of the Court. Lord Mansfield, 

without any order from the crown, laid down the practice 

of calling, on the last day of term, upon the stuff gowns, 

before the king's counsel. [Lord Ahinger. It had been the 

(a) See Appendix, No. VIII. 
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practice to take the senior counsel, and to go through all his 
motions. Lord Mansfield altered that, by proposing it to the 
bar, and the king's counsel waived that privilege (a). I can 
hardly conceive that the Lord Chancellor might not, if he 
pleased, to-morrow say, that instead of hearing the king's 
counsel make all their motions, he would only hear one.] An 
exercise of the prerogative of the crown, acquiesced in by the 
judges, and acquiesced in by the bar, is one thing : it is 
another whether the crown can, against the consent of the 
bar, against the consent of the Court, make any such order 
as this, regulating the persons to be heard before the Court. 
The warrant is illegal on these grounds : first, the Court 
of Common Pleas is an antient immemorial Court, deriving 
its authority and its power from the common law of the 
land. As long as there are any authentic records or traces 
of that Court, the Serjeants have formed a part of it, have had 
exclusive audience, and exercised other privileges and duties 
in it. They have always been created by the king's writ, 
and the form of that writ is immemorial — the Serjeants have 
always been sworn to exercise their office, before they have 
been admitted to practise, and the form of that oath is 
immemorial. Instances also will be shown, in which the 
crown, or the parliament, has compelled persons to take 
upon them the degree of serjeant; and by the commcoi law 
or immemorial custom, the judges of the Common Pleas 
and King's Bench, are taken from the Serjeants. After 
First objecaon : establishing these two propositions, I will submit that this 
and proceedings Warrant is illegal on two grounds : first, that it affects the 
rv!,^*ofli!!.°L constitution, and proceedings, and practice, of one of the 

most antient Courts of common law of this country. The 
crown has no prerogative which can authorize it to inter^ 
fere, in any way whatever, with the proceedings and prac- 
tice of one of the antient Courts of common law. The 
patents of king's counsel, or the patents of precedence, 
form no exception to that proposition ; and independ«;itly 

(a) The alteration here alluded to is, not that of beginning with the juniors 
in the back row on the last day of term, but that by which counsel now maks 
only one motion at a time. Formerly, the counsel first called upon, went tbrougK 
all the motions which he had to make, before any other person could be heard. 
Till within the last few years, the practice in the Exchequer was, to allow each 
counsel to make two consecutive motions. 
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of this warrant's being illegal, or at least not warranted by Sir W. W. 
the prerogative of the crown, I submit, that it is incapable ^'''^"' 



of being supported, as being an interference with an antient Second objec- 
office^ and as affecting immemorial privileges exercised by interference 
the Serjeants in that Court. Such an interference, on the part ^i^h an antient 
of the crown, with a Court of justice, or with the privileges ^^^^' 
of a state and degree, or office, like that of a serjeant, 
is wholly without precedent The Court of Common Pleas, Court of Com- 
as to its origin, rests altogether on the common law ; all "°° ^****' 
its powers and authorities are derived from the common 
law, as also all its practice and proceedings. The course 
of the practice and proceedings of that Court, has been 
altered by several statutes ; but as far as they are not regu- 
lated by any statute now extant, those proceedings and 
that practice are derived, entirely, from the authority of the 
common law. The history of most of these Courts is 
given by BlacAstone, who says (3 Bla. Comm. 37), " By 
the antient Saxon constitution, there was only one superior 
court of justice in the kingdom; and that court had 
cognizance both of civil and spiritual causes; viz. the 
Wittena-gemote, or general council, which assembled Witteoa-ge- 
annually, or oftener, wherever the king kept his Christ- '°^^* 
mas, Easter, or Whitsuntide, as well to do private jus* 
tice, as to consult upon public business. At the con- 
quest, the ecclesiastical jurisdiction was diverted into an- 
other channel, and the conqueror, fearing danger from* 
these annual parliaments, contrived also to separate thein 
ministerial power, as judges, from their deliberative, as coun- 
sellors to the crown. He therefore established a constant 
court in his own hall, thence called by Bracton and other 
antient authors. Aula Regia, or Aula Regis. This Court was Aula Regia. 
composed of the king's great officers of state, resident in 
his palace, and usually attendant on his person, such as 
the lord high constable (a) and lord mareschall (a), who 
chiefly presided in matters of honour and of arms, deter- 
mining according to the law military and the law of na« 
tions. Besides these there were the lord high steward (i), 

(a) Com. Dig. tit. Office ( £ 2), (£ 3) ; 2 Inst 26. 

(6) The barony of Hinkley was held by the service of being lord high steward 
of England, seneschallas, or dapifier, AngUae. In the German empire the pala- 
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Sir W. W. and the lord great chamberlain («), the steward of the 
"' household, the lord chancellor, whose peculiar business it 



Aula Reffia, ^^'^f *^ ^^^P ^^^ king's seal, and examine all such writs, 

grants, and letters, as were to pass under that authority, 
and the lord high treasurer (a), who was the principal ad- 
viser in all matters relating to the revenue. These high 
officers were assisted by certain persons learned in the laws, 
who were called the king's justiciars or justices, and by 
the greater barons of parliament, all of whom had a seat in 
the aula regia, and formed a kind of court of appeal, or 
rather of advice, in matters of great moment and difficulty." 
Then he goes on to state, " this great universal court being 
bound to follow the king's household in all his progresses 
and expeditions, the trial of common causes therein, was 
found very burthensome to the subject; wherefore King 
John, who dreaded also the power of the justiciar, very 
readily consented to that article which now forms the 1 1th 

Common Pleas, chapter of Magna Charta, and enacts that — communia pla- 

cita non sequantur curiam regis, sed teneantur in aliquo loco 
certo. This certain place was established in Westminster 
Hall (6), the place where the aula regis originally sate 
when the king resided in that city, and there it hath ever 
since continued ; and the court being thus rendered fixed 
and stationary, the judges became so too ; and a chief, with 
other justices of the Common Pleas, was thereupon ap- 
pointed, with jurisdiction to hear and determine all pleas of 
land,and injuries merely civil, between subject and subject." 
Then he goes on to say this : — " The aula regia being thus 
stripped of so considerable a branch of its jurisdiction, and 
the power of the chief justiciar being also considerably 

tioate was held by the same service, the elector palatine, as count-palatine on 
the Rhine (pfalz-graf am Rhein), being seneschallus etdapifer (erztruchsess) of 
the empire. The barony of Hinkley came by marriage to the earls of Leicester, 
and both barony and earldom were held, with the dukedom of Lancaster, by 
John of Gaunt, and vested in the crown when the crown was usurped by his 
son Henry IV. By Henry IV. the office of lord high steward was granted to 
his son Thomas, duke of Clarence, in tail male. Since the death of that prince, 
a lord high steward has been appointed, only pro hkc rice. This is not sur- 
prising, if, as stated by Lord Coke, that officer had authority to survey and to 
rule, sub rege, totum regnum, et omnes ministros legum, tempore pacis et 
guerrae ; 4 Inst. 58, 59. And see Madox*s Exch. 34, 35 ; Com Dig. tit. 
Office (E 4); Foster, 248 ; Pictorial History of England, i. 567. 
(a) Com. Dig. tit. Office ^E 1), (E 7). (6) Appendix, No. IX. 
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curbed by many articles in the great charter^ the authority Sir W. W. 
of both began to decline apace, under the long and trouble- ^^^^^"* 
some reign of King Henry 3 ; and in further pursuance of 
their example, the other several offices of the chief jus- 
ticiar were, under Edw* 1, (who new-modelled the whole 
frame of our judicial polity), subdivided and broken into 
distinct courts of judicature." Then those distinct Courts 
are there stated, — the House of Lords, the Court of King's 
Bench, the Court of Exchequer, and all the other great 
Courts which now administer justice between subject and 
subject; so that all these Courts stand exactly upon the 
same authority. There is no more authority, for the House 
of Lords to exercise an appellate jurisdiction, than for the 
Common Pleas to exercise the jurisdiction it exercises, or 
for the King's Bench to exercise its jurisdiction. All are 
based upon the common law of this country, — all derive 
their authority from the same source ; and therefore if the 
crown can, by its prerogative, interfere with one of those 
Courts, it has a right to interfere with all or any of the 
other Courts. In 2 Inst. 22, Lord Coke says, " the Court Common Pleas, 
of Common Pleas is the lock and key of the common law ;" 
and after an observation upon Magna Charta, and upon 
the judges being stationary in that Court, he says, '' It is 
manifest, that this Court began, not after the making of 
this act, as some have thought, for in the next chapter, and 
in divers others of this very great charter, mention is made 
de justiciariis nostris de banco, which all men know to be 
the justices of the Court of Common Pleas, commonly 
called, the Common Bench, or the Bench; and Doctor and 
Student saith, that it is a Court created by custom." And he 
says^ " It appeareth by our books, that the Court of 
Common Pleas was in the reign of Henry I {a) — that there 
was a Court of Common Pleas in anno 1 Hen. 3, which 
was before this act ; Martinus de PateshuU was, by letters- 
patent, constituted Chief Justice of the Court of Common 
Pleas, in the first year of Hen. 3. It is resolved by all the 
judges in the Exchequer Chamber, that all the Courts, viz. 
the King's Bench, the Common Pleas, the Exchequer, and 

(a) In the margin Lord Coke refers to 4 Edto. 3, 49, and 39 Edw, 3, 21. 
Both references will be found to be inapplicable, and are probably misprinted. 
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the Chancery, are the king's Courts, and have been, time 
out of memory." To the same effect is 4 Inst. 99 (a). 
Rolls of proceedings in the Common Pleas, much older 
than the reign of Edw. 1, are in existence (6) ; but from 
that period the rolls of that Court are perfect. There 
is no act of parliament, giving the Common Pleas ex- 
clusive jurisdiction in pleas of land ; and yet all real actions 
must be brought in that Court. By what authority ? By 
the common law. All appeals must be taken to the 
House of Lords. By what authority? By the common 
law; by no statute. [Lord Wynford. There was for- 
merly no act of parliament for trying prisoners at the 
Old Bailey.] And so it is with eil the proceedings of 
Courts, — the mode of trial, the mode of pleading, the mode 
of appearance, — all is regulated by the common law and 
custom, except where an act of parliament has interfered ; 
and there is no instance to be found where the king, by 
his prerogative, has interfered with any one of those courts. 
The course of proceeding in the Courts, as well as the juris- 
diction of the Courts, rests upon the same authority as the 
prerogative of the crown itself. They are all founded upon 
the common law and usage. There is no other authority 
for any of them, or indeed for the greater part of the law, — 
the descent of lands and the mode in which estates are 
held, — than the common law. The first part of the propo- 
sition cannot be disputed for a moment. Then comes the 
next question, the antiquity of the rank of the Serjeants, 
and then their privileges. The oldest book in which a re- 
ference is made to this rank, appears to be, the Mirror of 
Justices. Your lordships are aware that the date of this 
book is uncertain. Chapter ^, sect. 5, treats of countors 
or pleaders. That word, countors, is defined in the 10th 
book, as being derived from the mode in which Serjeants 
practised, and are now, in fact, in the habit of practising. 
Serjeants are all admitted in that way now, hy countinff. 
The words of the author are these : " There are many who 
know not how to defend their causes in judgment, and 

(a) See a curious record in C. P. in 8 Johrif referring to a record temp. Henry 
2, in a Court before the king, his barons andjuttices. Appendix, No. II. 
(6) See Appendix, No. II. 
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there are many who do; and therefore pleaders are neces- Sir w. W. 
sary, so that, that which the plaintiffs or actors cannot or ^^^^^' 



know not how to do by themselves, they may do by their 
Serjeants, attorneys or friends. Countors are Serjeants, Countore. 
skilful in the laws of the realm, who serve the common 
people to declare and defend actions in judgment for those 
who have need of them, for their fees" (a). Then he says, 
" Every pleader of others' causes ought to have a regard 
to four things: first, that he be a person receivable in 
judgment, that he be no heretic, excommunicate person or 
criminal, or a man of religion, or a woman, or vdthin the 
orders of a sUb-deacon, or a beneficed clerk who hath cuie 
of souls, or under the age of 21 years, or judge in the 
same cause, or attainted of falsity in his place. Another 
thing is, that every counter is chargeable by the oath, that 
he shall do no wrong or falsity contrary to his knowledge, 
but shall plead for his client the best he can according to 
his understanding." That cannot apply to barristers, who 
take no such oath ; but the form of the Serjeant's oath, Serjeants* oath, 
which is now taken, and which, I have stated, is an imme- 
morial form, is this, '* You shall swear, well and truly to 
serve the king's people, as one of the Serjeants at law; and 
you shall truly counsel them that you be retained with, 
after your cunning ; and you shall not defer or delay their 
causes willingly, for covetise of money, or other thing that 
may turn you to profit; and you shall give due attendance 
accordingly. So help you God." Then the next thing Dates, 
is, that he pu( no false dilatories into Court, or false wit- 
nesses, — nor move nor offer any false corruptions, deceits, 
leasings, or false lies, nor consent to any such, but truly 
maintain his client's cause, so that it fail not by any negli- 
gence or default in him, — nor by any threatening hurt or 
villany, disturb the judge, plaintiff, Serjeant, or any other 
in Court, whereby he hinder the right or the hearing of 
the cause. The fourth thing is his salary, concerning Salary. 
which, four things are to be regarded; first, the greatness of 
the cause; secondly, the pains of the Serjeant; thirdly, his 
worth, — as his learning, eloquence and gifts ; and fourthly, 

(a) See AppeDdiz, No. X. 
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the usage of the Court (a). Persons under the designation 
of countors or Serjeants, therefore, were at that time known 
to the law, and appointed to plead for other persons in 
their causes* In the preface to 10 Co. Rep. Lord Coke 
says, ^^ concerning the antiquity of Serjeants at law, it is 
evident by the book of the Mirror of Justices, lib. 2, Cap. 
des Loiers, which treateth of the laws of this realm, and 
the ministers thereof long before the conquest (&), that 
Serjeants at law were, of antient times, called narratores, 
countors or counteors ; because the count or declaration 
comprehended the substance of the original writ, and the 
very foundation of the suit, of which part, as of the worthiest, 
they took their denomination, and is all one in effect with 
that which in the civil law is called libellus ; and they lost 
not that name in the reign of King Edw. 1, as it ap- 
peareth by the statute of Westminster 1 , cap. 29, anno 
3 £Jdw. 1, for there he is called, serjeant-countor, serviens- 
narrator, and by the statute, Articuli super Chartas, cap. 1 1 , 
anno 28 £dw> I, ^' Nest my a intender, que home ne poit 
aver counsel des countors et des sages gents, pour lour do- 
nant (c), where under this word " countors," Serjeants at law 
are included ; and, until thisday, when any proceeds Serjeant, 
he doth count in some real action at the bar of the Court 
of Common Pleas, and under these words (sages gents) 
are included apprentices at law (c). But since the reign 
o{ Edward I, they have always been called, servientes ad 
legem, for their good service to the commonwealth by 
their sound advice in law; and as, in antient ^me, they that 
preserved and kept the peace were called, servientes pacis, 
or ad pacem, so these men are called, servientes legis, or 
ad legem, or in legibus, &c. {d) ; and in that antient treatise 
of the Mirror of Justices, ubi supra, countours are de- 
scribed to be, Serjeants skilful in law of the realm, which 
serve the common people to pronounce and defend their 
actions in judgment, for their fees, whose duty is there 
excellently described. This proveth the great antiquity 

(a) In Appendix, No. XI. will be found a copy of an indenture, by which 
Mr. Serjeant YaxUy was retained to go to the assizes at Derby, Nottingham 
and York, in the reign of Edward IV. 

(6) See Appendix, No. XII. (c) See Appendix, No. XIII. 

{d) See Appendix, No. XIV. 
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of the Serjeants at law. The manner of the creation of Sir w. W. 

Serjeants is also most antient; for it is by writ. I beg i-!!!l — 

attention particularly to this, that all the Serjeants are 
created by the king's writ. They stand totally different 
from barristers^ or persons practising in other courts. The 
creation of the degree of Serjeant is by the writ of the 
king, " by writ, which is commonly found in very antient 
registers, and continued to this day in this form," which he 

then sets out (a), " To Our trusty and well beloved , Serjeants' writ. 

greeting. Forasmuch as, by the advice of Our Council, We 
have ordained you to take upon you the state and degree of 
a Serjeant at Law, on &c., We, strictly enjoining, command 
you to put in order and prepare yourself, to take upon you 
the state and degree aforesaid, in form aforesaid ; and this 
you may in no wise omit, under the pain of one thousand 
pounds." Lord Coke, in commenting upon that, says (b), Lord Coke's 
" wherein for the dignity of him it is to be observed, 1, that Sl^u/lJ'hereby 
he is called by the king, by advice of his council in that Serjeants are 
behalf. 2. By the king's writ. 3. The writ is directed ****°S"** 
to him in the plural number, " Vobis," a special mark of 
dignity. 4. That he is called ad statum et gradum Ser- 
vientis ad legem." And in 8 Henry VI. cap. 10, of the 
Serjeant it is said, *^ when he taketh the same state upon 
him." And in 8 Edward IV. cap. 2, *' al creation des Ser- 
jeants del ley" &c., and creation is ever applied to dignity. 
But it is true that the said writ is not put into the printed 
register, no more than writs to call any to be a baron of 
the realm or of higher dignity, for that those writs origi- 
nally are only de gratis Regis, and such as are published in 
the printed register are, originally, de jure legis." Then he 
makes an observation with regard to the precedence of the 
Serjeants, and states that they are entitled to take precedence 
over the Masters in Chancery. The 3 fcfu^ar^ I.e. 29, treats Precedence 
of Serjeants at law as a well known body. [Lord Brougham. ^J chan^cerv! 
You have nothing to shew, that it is necessary that a person 
called to the degree of a Serjeant by the writ of the crown, 
should be an apprentice (c).] The habit, and the practice. Apprentice. 
is, that a person created a serjeant, should be of a certain 

(a) Ante, 13. (fr) Preface to 10 Co. Rep. (c) See Appendix, No. I. 

D 
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Sir w, w. standing at the bar. [Lord Brougham. That is mere 

U!L usage. Lord Wynford, Justice Buller was made a judge 

before he had been five years at the bar (a). Lord Denman. 
Seven years is the usual term (ft). Tindal, C. J. You will 
find it stated in Fortescue that the graver (c), persons 
among the barristers shall be the Serjeants.] There are 
several entries in the early parliamentary rolls (d\ by 
which, at the opening of every parliament, certain triers 
tion"** ^^*' ^^ ^^® petitions of the people are appointed, consisting 

of some of the great men of the realm, and the Ser- 
jeants form a part of those triers (e), an additional proof 
of the antiquity of the office, and of the privileges and 
duties attached to it. The treasurer, the lord keeper, 
the seneschal (/), and the Serjeants, — Serjeants le roy. 
[Lord Brougham. Those are the king's Serjeants. I be- 
lieve, no writ ever goes to the Serjeants, but to the hinges 
Serjeants (^).] I believe, writs are issued to the king's 
Serjeants. [Lord Brougham. And also to the king's coun- 
sel.] No. To the attorney and solicitor-general, and to 
the king's Serjeants, writs are sent at the opening of every 
Origin of king's parliament. Whether writs were sent to the king's ser- 
jeants only, and not to other Serjeants, is unimportant to 
the antiquity of the office and of the duties and privileges 
attached to it. The authoiities, which shew that the 
judges of the King's Bench and of the Common Pleas, 
must, by the common law, be of the degree of the coif, will 
be found in 4 Inst. 75, 100. Bugdale (h) says, " And we 
find in the third of Edward IL (1310), Roger de Scotre 
and Edmund Passelegh, were, by special writ, assigned to 
be the king's Serjeants, — sergeants assignes asplees le Roy 
et a ses busoines, saith the record. In which employment 
both they and their successors gained such high esteem, 
that from the 20th of Edward III. (1346), those who 
were then in that place, viz. Rob. de Thorpe and Henry 
de Grene had summons to parliament to sit amongst the 
justices of bot6 benches, and were specially exempted from 

(a) In May, 1778. (fr) For being made serjeant, semble, 

(e) De roaturioribus. 

(d) Rot. Pari. vol. i. 159 a, 182 a, 350 a, b, 444 b, vol. ii. 68 a, &c. kc. 

(e) Ante, 12. (/) Lord High Steward, ante, 27 (b). 

(g) See Appendix, No. 1. XIII. XV. (h) Dagdale's Origines, 110. 
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serving on those eminent trials called the grand assize^ but Sir w, W, 
where there were no knights (a) in the county; which 1_1-L_ 



sheweth that their rank and place was little inferior to 
that degree of honour. Whereunto Sir Edward Coke addeth 
that they precede those who sit on an high bench in West- Masters in 
minster Hall, id est, Masters of the Chancery. It should *°^®'J^' 
seem, that this state and degree of serjeant, considering 
their grand feasts made at the reception thereof, and the 
large retinue for attendance they then had, was antiently 
so chargeable, as that the learned in the laws were not 
then very forward to take it upon them." That usage 
shews, that the persons created Serjeants, were persons 
supposed to be skilful in the law before they were made 
iserjeants by the king, " insomuch as the kings of this 
realm became necessitated to require them thereunto by a 
special writ of summons. The first of which writs, (where- Antiquity of 
with I have met) was in the 6th of Richard the lid. unto ^^^**° 
John Caryy Edmund Clay, and John Hille, Howbeit, after 
that time, several others had the like writs, but not at their 
own seeking, as it seems by this following instance otJohn 
jSfartyn, William Babington, and others, who declining to 
take upon them that degree and state, being called by writ 
in S H, v., had a complaint made against them in the par- 
liament of 5th of jBT. the Vth ; whereupon they were com- 
pelled thereto, as by the roll of that year appeareth.** 
That proceeding is set out in Wynne's Tracts (J). " John Refusal of five 
Martiny William Pole, William Westbury, John Juyn, ^^^^t^,!^ 
and Thomas Molfe, five grave and famous apprentices (c) jeants, corrected 
of the law, having writs delivered to them to take the state *° P*''**™«°'- 
and degree of serjeant, returnable in Michaelmas term, 
when all the means which they had us^ could not prevail, 
they, at the return in chancery, absolutely refused the same, 
bad a complaint made against them in parliament ; where- 
upon by advice of the lords spiritual and temporal, they 
were convened before the parliament, and they, appearing 
accordingly, were charged to take upon them the state and 
degree, undera great penalty. They prayed to be excused 
till Trinity term following, and promised they would then 
obey without further delay ; which, at last, they did, and 

(a) See Appendix, No. XVI. • (b) p 262* (r) Ante, 7, 32, 

d2 
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str w, W. divers of them did afterwards worthily serve the kingdom 
— ^ *"• — in the principal offices of the law. But what was the 



reason or motive of their refusal^ does not appear." [Lord 
Brougham, How were they compelled by parliament? 
Was there an act of parliament, in the nature of an act for 
pains and penalties? (a)] There was a complaint, — as it 
was the habit of that day to complain of any grievance 
then felt, — and the complaint was, that certain persons had 
refused to take upon them the degree of serjeant. [Lord 
Brougham. How did the parliament deal with it, did they 
make an order?] Yes; and that order was obeyed. The 
case mentioned by Dugdale, as occurring in 8 Richard II. 
*^ de Joh. Cary exonerando 1002./' is an instance of the 
discharge of a person who had been distrained upon, by 
the sheriff of Devon, for the penalty incurred by him for 
not taking upon him the degree of serjeant, in obedience 
to that writ, and which penalty the king had pardoned. 
The pardon recites the writ enjoining Cary to take upon 
him the degree of serjeant, without excuse, under the pe* 
nalty of 100/., and that the sheriff had levied the penalty 
of 100/., and that Cary had applied to the crown to be 
exonerated from that fine, and that the crown had exone- 
rated him. These authorities shew the antiquity of the 
office of serjeant, the mode in which it was created, and 
instances in which parties were compelled to take it. But 
there are other curious cases of the discharge of Serjeants 
from the office, one of which occurred where a serjeant 
had been appointed solicitor general. In Serjeant Shep^ 
herd'^ case, the course taken by the crown was, to alter the 
precedence among its officers; but in this case, there is a 
discharge by the |px>wn of the serjeant from the duties of 
Serjeant Roke- the office. The first instance is that of Seijeant jRokeby, in 
by's case. J)ugdale (b) : Philip and Mary, « by the grace of God, &c. 

To Our trusty and well-beloved subject^ Bafe Rokebye, 
Serjeant at the law, greeting. Whereas, We of late, by Our 
letters-patent, bearing date at Westminster the 22d of June, 
in the first and second years of Our reign, have consti- 

(a) QtitfTf, as to such a course in the reigo of Edward I. 
(6; Origines, cap. liv, p. 139. 
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tutedy ordained, and appointed you one of Our justices and Sir W. W, 
commissioners in the north parts : know ye, that We, for *'' *"' 



and in consideration that ye should be the more able to Form of letters- 
give your ready attendance, in and about Our affairs, within JJ^"^ ^^^' 
the said north parts, and for divers other good causes and je^nt. 
considerations Us moving, of Our especial grace and mere 
motion have acquitted, released, and discharged, and, by 
these presents, do acquit, i-elease, and discharge you, of and 
from all attendance and service that ye should or ought to 
give or do at any time or times, or at any place or places, 
for or by reason of your being Serjeant at law, or by rea- 
son of the said office, state, or degree of serjeant at law : 
And also. We release and discharge you, by these presents, 
of and for wearing any quayf, commonly called a Serjeant's 
quayf (a), and of and for wearing all other apparel, gar- 
ments, vestures, and habits, that, by the laws and customs 
of this Our realm, ye should or ought to wear or use for 
that ye be serjeant at law, except only in the presence of 
Our justices, at such time and places as they sit in judg* 
ment, or in any other place of judgment. And We, of Our 
further grace do also, by these presents, acquit, release, and 
discharge of and from being or calling of you to any office 
of any of Our justices or of any of Our benches, or of any 
circuit, and, generally, of and from all other things what- 
soever that ye by any manner of means ought or are 
bounden to do, use, or exercise, by reason that ye be a 
serjeant at law, as clearly and freely, to all intents and 
purposes, as though ye had never been a serjeant at law, 
or had never taken upon you the office, state, or degree of 
serjeant at law, any statute, law, custom, or use had, 
made, or used to the contrary, notwithstanding. Witness, 
Ourself, at Westminster, the 5th day of November, in the 
37th year of Our reign." This writ is therefore under the 
great seal. In the same page we find (6) " A discharge of Serjeant Flem- 
the state and degree of serjeant at the law, of Thomas »°g'»ca8e 
Fleming (who was then made the queen's solicitor general). 
Elizabeth f &c. To Our trusty and well-beloved subject 
ThwMU Fleming^ serjeant at the law, greeting. Whereas 

(a) See Appendix, No. XVII. 
(6) Dugd. Origin. 140. 
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We were minded, and do intend, otherwise to employ you 
in Our service : know ye, that We, as well in consideration 
thereof, as for divers other good causes and considerations 
Us moving, of Our especial grace and mere motion, have 
acquitted, released, and discharged, and by these presents 
do acquit &c. you, of and from being any more from hence* 
forth Serjeant at law, and of the name, title, and degree of 
Serjeant at law, and of and from all attendance and service 
that you should or ought to give or do, at any time or 
times, or at any place or places, for or by reason of your 
being a serjeant at law, or by reason of the said office, 
state, or degree ;" with a release, in the same way (a), from 
wearing the coif, &c« [Dr. Zushington. That appears to be 
^partial (b) discharge.] That is so ; and it is a discharge 
only from certain duties and offices. The other case (a) is, 
that of a supersedeas altogether of the degree. This office 
of serjeant at law, therefore, is an immemorial office in this 
country, spoken of in the oldest documents as an office 
then known. Certainly Lord Coke states that it was an 
office very far beyond legal memory. Then comes the ques- 
tion whether, during the time that the Court of Common 
Pleas has existed, any other persons have been allowed to 
have the privilege of audience there, except the Serjeants, — 
whether that is not one of the immemorial privileges of that 
office, and a part of the immemorial usage of that Court. 
Fortescite says (c), '^ But, my prince, since you are so 
desirous to know, wherefore, in the laws of England, the 
degrees of bachelor and doctor are not conferred, as in the 
professions of the canon and civil law in our universities, 
I would give you to understand, that though in our inns 
of court there be no degrees which bear those titles, yet 
there is in them conferred a degree, or rather an honorary 
estate, no less celebrated and solemn than that of a doctor, 
which is called the degree of a serjeant at law. It is con- 
ferred in the following manner : the lord chief justice of 
the Common Pleas, by and with the advice and consent 
of all the judges, is wont to pitch upon, as often as he 
sees fitting, seven or eight of the disereeter persons, such 
as have made the greatest proficiency in the general study 

(a) Ante, 36. (6) Quare, (c) De Laudibus, cap. 50, page 175. 
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of the laws, and whom they judge best qualified. The ^i^ ^- ^« 
manner is, to deliver in their names, in writing, to the lord * — '— 



high chancellor in England, who, by virtue of the king's 
writ, shall forthwith command every one of the persons so Serjeanu, how 
pitched upon, that he be before the king, at a day certain, ^^^* 
to take upon him the state and degree of a Serjeant at law, 
under a great penalty in every one of the said writs speci- 
fied and limited. At which day, the parties summoned and ' 
appearing, each of them shall be sworn upon the Holy 
Oospels, that he will be ready, at a further day and place to 
be appointed, to take upon him the state and degree of a 
Serjeant at law, and that he shall at the same time give 
gold, as according to the custom of the realm has in such 
cases been used and accustomed to be done. How each is 
to behave and demean himself, the particulars of the cere- 
mony and manner how these estates and degrees are to be 
conferred and received, I forbear to insert. There is a ' 
feast," and so on. '^ There is not, in any other kingdom or Pre-eminence 
state, any particular degree conferred on the practisers of °^^^J«*''^' 
the law, as such, unless it be in the kingdom of England : 
neither does it happen that, in any other country, an advo- 
cate enriches himself so much by his practice, as a Serjeant 
at law. No one, be he never so well read and practised 
in the law, can be made a judge in the Courts of King's 
Bench or the Common Pleas, which are the supreme ordi- 
nary courts of the kingdom, unless he be first called to 
be a Serjeant at law. Neither is any one, beside a seijeant, 
permitted to plead in the Court of Common Pleas, where 
all real actions are pleaded. Wherefore, to this day, no 
one hath been advanced to the state and degree of a Ser- 
jeant at law, till be hath been first a student and a barrister 
fall sixteen years (a)" Then it is stated that the coif is to 
be worn, which a judge and seijeant is not to take off, 
though he be in the royal presence and talking with the 
king's majesty. Fartescue was chief justice to HenryVL; Pauon ¥. 
and in the following reign, that of Edward IV., a case was ^w*"*!/* 
discussed in which the question was, whether, according to 
the privileges of Serjeants, they were to be impleaded by bill 
or by writ original in the Court of Common Pleas 'ysPimton v. 

(a) The original is, "^qui non, in prsdicto generali legis sfildio; 16 annos, 
ad miniis, antea complevit." Bairistera are not alluded to. 



Sir W. W. 
Follett. 



Patton V. 
Genney. 



( 40 ) 

Genney (a), in which the right of the Serjeants to exclasive 
practice in the Common Pleas, was treated as an unques- 
tionable and undoubted right. Sir John Pastan, knight, 
sued a bill of debt upon an obligation, against W. Genney y 
Serjeant at law, then being at the bar. Genney said that 
he appeared at the bar to plead and minister the matter of 
his clients at the bar, and he did not understand that he 
should be put to answer that bill; and it was debated, 
whether he should be put to answer, as a minister ^ or filacer, 
or attorney of the Place (b) should be (c). And after- 
wards Genney appeared to the bill, and said, that he was 
Serjeant at law, and that he and all Serjeants at law, from 
the time of which &c., have been impleaded by writ original 
and not by bill; and he prays judgment if on this bill the 
Court would hold plea. And the plaintiff said, that because 
the defendant appeared and said nothing in bar &c., he 
prayed judgment and his debt and damages. Fairfax y 
Serjeant, said, " Sir, the plea is not good, for the prescrip- 
tion is void, inasmuch as the Serjeants cannot prescribe, 
for they are not corporate &c. ; and also they prescribe in 
the negative, to wit, that they have not been used to be 
impleaded by bill ; whereas such prescription is bad ; nor 
could we have traverse to this plea, to wit, if it has been 
used or not." Catesby, Serjeant, on the contrary: " As to 
the first objection, that they are not corporate, and that 
therefore they cannot prescribe. Sir, attorneys and minis- 
ters of this place may prescribe to have the privilege of this 
place to be impleaded here; and yet they are not corpo- 
rate, but they prescribe according to their custom, &c. 
And, Sir, as to that which is said, that a man cannot pre- 
scribe in the negative, I admit (d) that in a mere negative 
a man cannot prescribe ; but in a negative pregnant, or in 
the affirmative, a man may prescribe; for it is a good plea 
to say, that all the inhabitants of Dale have used to pay but 
a penny for toll and not'more." Brians C.J. says this: ^' If 
the usage should be tried by our discretion, as we all agree. 



(a) M. 11 Edw, IV. (1471), fo. 2, pi. 4. 

(6) i. e. the Common Pleas. 

(e) Here the reporter observes, " Sed non interfui. 

(d) Jeo voile. 
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then the plea of prescription is but void ; for although he Sir w. w. 
had not alleged this, we ought to have adjudged it, ex ^*^^*** 
officio; so in effect he said nothing but that he should be 
condemned for want of answer; and. Sir, it appears to me 
that he should be impleaded by bill; for a serjeant is a 
minister of the Court, without whom the Court would not 
be served or used (a). For no one ought to plead here for 
another but a serjeant; but an apprentice (b), and any other 
person, in his own matter, shall be received to plead else- 
where; so that, for the same reason, this bill lies against a 
serjeant at law, as well as against an attorney; for truly (c) 
their attendance is more necessary than is the attendance 
of the attorney ; and. Sir, if a serjeant will not be of coun- 
sel here with a poor man (d) by our assignment, we cannot 
make him not a serjeant, for he has this name given by the 
king ; but we can estrange him from the bar, so that he 
shall not be received to plead; and. Sir, there is a differ- 
ence between members of the Court, and ministers of the 
Court, who are the officers and attorneys ; for the members paston v. Gen- 
who practise {e) here of record, are impleadable here by bill, »»*y» continued. 
because they shall be required to do their offices, and if 
they make default they shall be forejudged of their offices;, 
but a sheriff is a minister to receive writs and return them, 
and bill does not lie against him, for his employment (f) is 
in the country, to wit, in his county. So, an ordinary who 
comes to have a clerk delivered to him, he is a minister to 
the Court at this time, and no bill lies against him ; and so 
there is a diversity between a minister and a member of the 
Court, &c., and because a serjeant is a member of the Court 
it seems that a bill lies against him.'' This case is cited to 
shew, that it was stated by the judges at that time, and ac- 
quiesced in by all parties, that the only persons who could 
plead in the Court of Coinmon Pleas, were the Serjeants 

(a) " Occupie." (b) Ante, 7, 11, 32, post, 45, 49. (c) " Si." 

(d) The first statute for suing and defending in forro& pauperis (11 Hen, VII. 
c. 12, intituled, " An Act to help and speed poor Persons in their Suits,") 
passed in 1495. It appears, however, from a case reported in 1475, that at 
common law, if a party would swear that he was unable to pay for entering his 
pleadings, the officer was bound to enter them gratis, and that in the Common 
Pleas there was a *' presignator pur les poers." M. 15 Edw, IV. fo. 26, pi. 2. 
(«) " Occopie." (/) " Occupation." 
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Sir w, W. at law. [Lord Brougham. But that the Court might, 

^ "' though they had a right to plead there, silence them if 

they chose.] For sufficient cause. That is a necessary 
authority existing in all Courts. Then it is stated, ^' A 
Serjeant at law is not bound to attend upon this Court ex- 
cept at his will, for he is not sworn to attend upon this 
Court, as an attorney is, but he is sworn that he will not 
delay the people. But if he will not be of counsel by our 
assignment, we can estrange him from the bar as to any 
plea ; and, sir, I have seen here where an apprentice took 
challenge to the jury, and gave evidence in default of the Ser- 
jeant (a); and. Sir, if a man be bail for one, and will bring 
him at his day, he shall have the privilege of this place, and 
still no bill lies against him ; so it is of a prisoner in this 
Court, and of a disseisin of an officer in this Court, or raz- 
Patton V. Gm- ing a record here, that shall be tried by the filacers and 
««if, continued, attorneys (6) who attend here." Then LittktanJ. says, 

'^ If all the Serjeants were dead, we could hear the appren- 
tices plead here by necessity and in ease of the people." To 
which Brian C.J. answers, "Then, by you, no Serjeants 
shall be made for necessity" This implies that serjeants 
must be made, and compelled to take the office. That is 
clearly a dissent from what had been stated by the other 
judge. Then Serjeant Genney says, '' I have seen my 
Master Cheine, chief justice of the King*s Bench (c), come 
into this Court, and require the serjeants to be of coun- 
sel in a plea that was before him ; and if they would 
not, he would have forejudged them from pleading in the 
King's Bench," as I presume all courts would have the 
power of doing, if there were sufficient cause. Littleton J. 
^ Bays, "and well he might;" and then Serjeant Genney 

says, " The Statute of Westminster 1, cap. 30, wills, that if 
a countour or other, do deceit to the Court, he shall have 
imprisonment for one year, and shall not be heard any 

(a) Unless the chief justice was speaking of a trial at bar, it may be inferred 
from this observation that it was at that time unusual for apprentices to practise 
at nisi prius ; vide ante, 2, n. 

(b) As to this mode of trial, see Appendix, No. X VIH. 

(c) Cheine (Serjeant, 1411, Justice, K. B., 1416; post, 49 (f) ), was ap- 
pointed Chief Justice of the King's Bench 21 January, 1424-5, and held the 
office till 1499. 
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more in Court And this statute is not intended of ser- Sir W. W, 
jeants at law only, for if an apprentice be found in deceit '^' 



of this Court (a), he shall have the same punishment; and, 
if an apprentice be in the King's Bench, and is not 
(i. e. refuses to be) of counsel by assignment, the justices 
can I'emove him from the bar." The distinction of law is, 
that we cannot remove a serjeant from being a serjeant, 
for be was created by the king's writ, but we can do this, 
if he misbehaves himself in the Court, we can prevent him 
from being heard in the Court, for that is a power neces- 
sarily existing^ in the Court. But it is otherwise in the ^*'**^'* '''F'Tl 

j^ . »»*yi concluded. 

Court of Eang's Bench. [Lord Wynford. There is a case 
in which a barrister has been suspended (i).] There is; 
but the distinction is drawn between Serjeants, whose pri- 
vileges are founded upon the King's writ, and barristers,who 
are persons who derive their authority from the Court. The 
Court says, that nothing will destroy a serjeant, once a ser- 
jeant. [Lord Wynford, I remember Lord £ldon*s saying 
that he never ceased to be of the degree of the coif (c). 
Lord Brougham. Barristers are not made by the judges, ba*r.*°^^*^* * 
and a mandamus does not lie to the judges to admit a 
person to practise as a barrister.] The mode in which per^ 
sons have been called to the bar does not very evidently 
appear. An appeal lies to the judges in case the benchers 
refuse. In Wooller's case (d) the application was, not to 
be called to the bar, but to be admitted as a student ; but 
there was an application in Lord Mansfield's time (e), for a 
mandamus to compel the benchers of Lincoln's Inn to sd* 
mit a person to the bar. The Court refused, in each case, 
to interfere. But the effect of the case of Paston v. GeU'- 
ney is this,— ^that no question or doubt was entertained by 

(a) Ant; 42 (a). 

(6) And also disbarred, see Baor«inan's case, March, 177; Savag€*s case, I 
Doug]. 355, 356. And see Style's Rep. 42 ; T&wniend*t case. Sir T. Raym, 
69. 

(c) Neither the office of a judge or baroo, nor that of coramissiooer of the 
great seal, nor a patent to be a peer of the realm, discharges from the degree of 
serjeant i Com. Dig. titU Ley (D 3), citing 3 Levinz, 351. 

(d) Rix V. Bmuhert oflAHColu't Inn, 4 Barnw. & Ciessw. 855, and 7 DowU 

it Ryl. 861. 

(«) Rex V. Benchers of Gray't Inn, on the prosecution of William Hart, 
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Sir w. W. any body, that the Serjeants bad the exclusive right of au- 

t!^ — dience in that Court A doubt was thrown out whether, 

if all the Serjeants died, barristers might practise there, or 
whether it would not be necessary then, to have recourae to 
what had been previously done (a\ namely, to compel per- 
sons to take upon them the degree of the coif. But if 
there are Serjeants, those Serjeants have the exclusive right 
to practise in that Court, and they are therefore members 
of diat Court, and part of the Court itself. Nothing can 
be more clear than the quotation from Fortescue^ and the 
case from the Year Books (&), as shewing the immemorial 
right of the Serjeants to exclusive audience in the Common 
Pleas. [Lord Brougham* In that Court only, real actions 
were tried, when (c) cases upon real property formed the 
great bulk of the cases tried ; and those persons having the 
degree of the coif had alone the power of conducting them. 
The crown could, by the privilege you now claim for them, 
confine the bulk of the causes of the country to any two 
persons.] So might the benchers. If the prerogative of 
the crown were tried by the power of abuse, there is no 
part of it that could stand the test. The king may make 
peace or war to the injury of the country, and he may 
create peers to the injury of the country, he has the power 
to do it, and he may create justices (c{) in such a way as 
would be prejudicial to the public, so he may refuse to 
create Serjeants, or he may create Serjeants, in the same 
way; but it is not to be supposed that any prerogative that 
the crown has hitherto exercised for the benefit of the pub- 
Statute deattor- lie will be exercised in any other way. I will now refer 
J!!!;!- *^ ^PP'***' to what, I understand, has been considered as tending to 

shew, that the Serjeants have not an exclusive right of prac- 



ticus. 



(a) In the case of Martin and ifthen, ante, 35. 

(b) Pa$ton V. Genney, tupra, 40. 

(c) Persotial actions, not involving a breach of the peace, could formerly be 
brought only in the Common Pleas, except where the parties were privileged as 
officers of another court, or as being in custody in such other court. It was 
the great civil court of the realm, as the King's Bench was the great criminal 
court, and the Exchequer, the court of revenue. 

(d) According to Roger North, CharUs II. made Sir Robert Wright a judge 
knowing him to be grossly ignorant and dishonest -, Life of Guilford, vol. ii. 
p. 173. 
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tising in the Common Pleas, or as giving something in the Sir w. W, 
shape of authority^ for the interference of the crown with 



the proceedings of the Common Pleas, or other Courts of 
justice. It is from the Parliament Rolls of Edward I. and 
is headed '^ De Attomatis et Apprenticiis" (a). It was 
supposed, that this was an act by the crown; but whatever 
its effect may be, it is an act by the parliament, — it is in the 
parliament rolls, and under the authority of parliament (6). 
'' De attomatis et apprenticiis, dominus rex injunxit J. de Authority to 
Mettingham et sociis suis, quod ipsi, per eorum discretionem, Jq**[Jj|J^ ^*'" 
provideant et ordinent certum numerum, de quolibet comi- 
tatu, de melioribus et dignioribus et libentius addiscentibus, 
secundum quod intellexerint quod curiae suae et populo de 
regno, melius valere potent, et majus commodum fuerit." 
Therefore Mettingham and others, at their discretion, were 
to provide a certain number of persons skilled in the law, 
such as they should think best for the good of the people 
and for the service of the court; it was an appointment of 
a certain number of persons to act as attorneys in the dif- 
ferent counties, *' Et quod ipsi, quos ad hoc elegerint, cu- 
riam sequantur, et se de negotiis in e^dem curi^ intromit- 
tant, et alii non. Et videtur Regi, et ejus concilio, quod 
septies viginti sufficere poterint ; apponant tamen praefati 
justiciarii, plures, si viderint esse faciendum, vel numerum 
anticipent. Et de aliis remanentibus, fiat, per discretionem 
corundum justiciariorum, &c." The king in council sug- 
gests that a certain number may be sufficient, but leaves that 
to the discretion of the judges. From the history of what 
had been passing at this time, it is evident that this is a 
statutory power to the judges to admit attorneys to this 
Court, and that it cannot in any way apply to advocates 
in any courts, or above all, not to advocates in the Com- 
mon Pleas, which was always sitting in Westminster 
alone (c). The judges of assize had been directed to make 
circuits in the different counties (d\ and a statute {e) had 
been passed, just before, to allow suitors to appear in the 
different Courts by attorney. According to the antient 

(a) 20 Edw. I. (1292), 1 Rot. Pari. 84. (6) See Appendii, No. XIX. 
(e) Anu, 28, wtd vide Appendix, No. IX. 

(d) Westm. 2, c. 30 ; Westm. 3, c. 5. 

(e) Westm. 2, c. 10. 
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Sir W. W. practice, parties were boand to appear in person in the 

^- — ^ — courts, as they are now in all criminal matters ; they were 

not allowed to appear by attorney (a). Bat though that 
was the general rule, a writ might be obtained, upon the 
payment of a fine, by which the party, in a particular case, 
was allowed to appear by attorney. Fitzherbert says, 
Brwe de dedi- «« It seemeth, that before the statutes which gave power 
^^ttornato ™ ^^^ ^ ^^"^ ^ make an attorney, the justices would not 

suffer that the plaintiff or the defendant, or the demandant, 
or the tenant, should make attorney in any action, suit, or 
bill, in any court of record or in any court not of record ; 
because the words of the writ command the defendant to 
appear, &c. and that was always taken to be in proper per- 
son. The form of entry in every action for the plaintiff or 
demandant is, Et praed: Quen obtulit se 4® die, &c. et 
predict: Def: non venit ; ideo preeceptum est vie: quod, 
&c., by which it was taken, that the plaintiff was to appear 
in proper person; but now, by the statutes, he may make 
attorney in a court baron or other courts, and may make 
attorney for suit-personal at the hundred or other court 
baron ; but for suit-real (i) at the leet, or at the sheriff's 
torn, he cannot do it by attorney, but he ought to do the 
same in proper person. But it seemeth, that the king by 
his prerogative, and before the statutes, might give warrant 
unto a man to make attorney in every action or suit, and 
that, as well unto the demandant or tenant as unto the 
plaintiff or defendant, and that he might direct his writs or 
letters unto the judges of courts, commanding them to ad- 
mit and receive such persons by their attorney; and that 
the judges are bound to do the same. And, it seemeth, one 
cause is, because it shall not be error, if the judge admit any 

(a) It was thought unreasonable that one man should be substituted 
(atourni) for another, whereby the attorney, as the substitute, would become 
punishable for the crime of his principal, pro alieno delicto, —Hengham Magna, 
c. 7, tie Atornatis. 

(6) The words " real*' and " personal," when applied to suit have a very dif- 
ferent meaning from the same words used in connexion with property or estate. 
Indeed the terms eeem to be nearly leversed. Suit-personal, is that attendance 
which a man owes at the feudal court (whether the court baron, hundred court, 
or county court) in respect of tenure, — suit real, is that which he owes at 
the king's criminal court, whether at the private leet, (called simply the court 
leet) or at the public leet, (called the sheriflTs torn,) in respect of resftlenee. 
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plaintiff, or defendanti to make attorney in any suit or action Sit W. W» 
in which, by the law, he ought " not to make attorney" (a). — — 



Therefore, according to the old common law, it was thuft 
in civil actions, as well as criminal, the parties were bound 
to appear in person ; but by usage, and the common law, the 
king had the right to allow attorneys to appear for them. 
By the antient common law, the parties were bound to ap^ 
pear in person unless they purchased a writ (b), for which 
they paid a fine ; and that writ authorised them to appear by 
attorney in that particular case. But by 13 Edw. I. cap. P°^«' 8^^®^ '^y 
10, which recites the circuits of the judges, and shews the lo, toap[4arby 
object for which it was enacted, and makes regulations as *"°^°5y- 
to the delivery of writs during the circuits of the judges, 
and then it states this, '* Our lord the king, of his special 
grace, granteth, that such as have land in divers shires, 
where the justices make their circuit, or that fear to be im- 
pleaded of lands in shires where the justices make their 
circuit, and are impleaded of other lands in shires whei*e 
the justices have no circuit, as before the justices at West-* 
minster (c), or in the King*s Bench (d)y or before justices 
assigned to take assizes, or in any county {e) before she-*- 
riffs, or in any court baron, may make a general attorney 
to sue for them in all pleas in the circuit of justices, moved 
or to be moved, for them or against them, during the cir- 
cuit, which attorney or attorneys shall have full power in 
all pleas moved during the circuit, until the plea be deter- 
mined or that his master (/) remove him, yet shall they not 
be thereby excused, but they shall be put in juries and as- 
sises, before the same justices." Th6 14 Edw. I. cap. 30, 
not printed at length in the statute book, directed the cir- 
cuits to be held regularly. These alterations in the law, 
giving a general power to persons to appear by attorney, 
and directing circuits to be held regularly, are followed by 
the entry upon the parliament roll, by which the chief jus^^ 
tice and the other judges are empowered to appoint a cer- 

(a) F. N. B. 25 C. (h) Ante, 46. 

(e) i. €. the Commoii Pl«as. 

(d) This could only be at the suit of the king, or by writ of error, unless the 
words " impleaded of other lands" are to be understood, generally, of the title 
to lands being questioned in the course of a suit, as where title is pleaded in 
tie^pass, replevin, detinue, &c. And see Appendix, No. XX. 

(«) i. e. County Court. (/) Client. 
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tain namber, no doubt to admit certain persons to be 
attorneys of the Court; and it appears by the Parliament 
Entry of peti- RoUs of 3 Hen. V. that a bill which did not receive the 
andsedeanta** royal assenty was passed by the House of Commons, en- 
tered (a) as '^ A petition from the Commons, requesting that 
the judges and the Serjeants may record attorneys in all 
courts/' ** Also beseech the Commons, that, whereas here- 
tofore none of the king's justices of the one bench or the 
other, nor the chief baron of the Exchequer, had power to 
record attorneys except in the places in which themselves 
were justices or judges, except the chief justices of the one 
Bench and of the other ; and in many counties of England 
none of the said justices or chief baron come there ; and some 
who have been or are impleaded or impleading, were or are 
decrepit, some so old, some sick and detained with such 
infirmities, some occupied in the service of our sovereign 
lord the king, or otherwise, about such business, that they, 
for these causes and the like, cannot well come to the 
courts of our said lord the king,'* — a recital shewing that 
the proposal applies to attorneys, because it is stated that 
the judges do not come into the counties to appoint, and 
that they are not able to go and transact the business there. 
" May it please our said sovereign lord to order, by the 
assent of the lords spiritual and temporal, in this present 
parliament, that each of the said justices and chief baron 
aforesaid, and each of the king's Serjeants, have power to re- 
cord attorneys in whatsoever place or court of our lord the 
king, as well in Chancery, King's Bench, Common Bench, 
and Exchequer, as in-other places and courts of our lord the 
king; and that all the bills of attorneys by them or any of 
them (that is, by the judges or Serjeants) taken or recorded 
in any place or court of our said lord the king, heretofore, 
be of record, and have force as well in pleas determined 
or pending, as in pleas which shall hereafter be com- 
Royai Answer, menced.'' The answer is, " Let it be as it has been used 

before in this case ;" that is, make no new law. Nothing 
further has been found in the shape of authority to break 
down the exclusive practice of the Serjeants in the Common 
Pleas, or to shew the interference of the crown. Another 

(«) 3 Hen. V. (1416,) 4 Rot. Pari, 80. 



Petition. 
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Statement is made in Dugdale, from which it has been sup- Sir w. W. 
posed^that one who was not a serjeant, an apprentice (a), ^<'^'«"- 



had audience in the Common Pleas, and the way in which Apprentices 
it is stated in Dugdale might lead to that inference (i). He chequer to 
is speaking there of the meaning of the word " apprentice/' J^^J^n^ir^*^^' 
and he says "of this name, to wit, apprentice, thus then at- of Justices and 
tributed to the students of the law (but now taken for a ^«'i«*°*^- 
double reader), there is mention long before, namely, in 
the Year Book of 1 Edw. III. where it is said, et puis un 
apprentise demanda, &c., so likewise in- the Year Book of 
29 Edw, III. fo. 47 b, where, upon an exception taken at 
the bar by Inffleby, Willy and Skypwith answered, that 
that was never an exception taken in that place, but they 
bad heaixl it oft times entre les apprentices, en hostells.(c), 
by which instance it should seem, that the word apprentice Supposed am- 
doth signifie a pleader only ; as it doth also (I think) in 2 o'fppJ^nUc^^^^ 
Hen^ VI., where it is said, an apprentice comes down into 
the common bench, which is somewhat observable, because 
none now but Serjeants at the law do come to that bar, un- 
less that expression were then equivocal with serjeant, as per- 
haps it was, for I find that Walter Askham^ who was made {d) 
a serjeant at law in 12 Henry IV. had the title of apprentice 
attributed to him in 4 Henry 5, upon the demise of Ser- 
jeants' Inn in Chancery Lane, at that time. The words of Demise of Ser- 
my authority are these : An. 1416, pro Faryndon's Inne, |fa"e of F°r*^- 
Chanceler Lane, dimissio Rogero Horton(e) et Will, don's Inn. 
CAencyC/), justiciariis, et Waltero Askham, apprenticio legis, 
ad 6/. I3s. 4d. But if the word apprentice had that acception 
then, it had not at some time before." By reference to that Dugdaie's mis- 
Year Book(^) it appears, not that any apprentice or bar- take «pJained. 
rister ever discussed or argued any question of law in the 
Common Pleas, but that an apprentice came from another 
Coort to ask the opinion of the Common Pleas upon a 
point of law ; and the Common Pleas then consulted (as 
was the habit of that time,) the Serjeants at the bar, and 
there was an argument upon the point ; but no barrister or 

(a) Appendix, No. I. XIII. (6) Dugd. Grig. 143. 

(c) t. e. at mootings in Inns of Court. {d) See Appendix No. XXI. 

(e) Justice C. P. 1416. 

(0 W. Cheyne, Serjeant 1416, Justice K. B. 1416, ante, 42 n. 

(g) M. 2 H. 6, fo. 5, pi. 3. 

E 
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apprentice took any part in the discussion. The barrister^ 
or apprentice (a), as he was called, came from the Ex- 
chequer, in which a suit was then pending, and asked the 
Common Pleas their opinion upon a point of law which 
v^ould arise in that suit, ** An apprentice comes into the 
Common Pleas, and shews to the justices how an abbot 
had brought a writ of debt by the name of W. (J), abbot of 
M., against J, B, ; that process continued until the said 
J. B, had purchased charter of pardon (c) ; and on that 
had sued scire facias to warn the said abbot, and that 
the sheriff had returned on the scire facias, that a long 
time before the writ came to him, this W., abbot, at whose 
suit the other was outlawed, was deposed, and another (d) 
elected, and still is abbot, wherefore he could not warn 
him by the name of abbot, according to the writ ; and 
when the apprentice had shewn the case, he asked of the 
justices, if the charter of the defendant on such a return 
should be allowed, or the sheriff should be amerced ; and 
the opinion of the justices was, that the charter should be 
allowed. And on that Martin {e\ one of the j ustices, shetoed 
the case to the Serjeants at the bar, and asked what seemed 
to them should be done in the case. Hals, Serjt., — Sir, It 
seems to me that the sheriff shall be amerced. For sup- 
posing a writ of debt to be brought by a man and his wife, 
and process continued until the defendant be outlawed, 
afterwards the defendant purchases his charter of pardon, 
and sues a scire facias against the baron and his wife, and 
the sheriff returns, that long time before the writ came to 
him, divorce had been made between the baron and his wife, 
and so he could not warn them as such a one, and such a 
one his wife. I say, that on such a return, the sheriff 
should be amerced;" and' then the judges answer that; 
and then they say afterwards, by the advice of all the jus- 
tices, the charter was allowed. The very next case in the 
Year Book is one decided in the Exchequer in the veiy 
next term. It is a cause between D^Arcy and The Abbot 
of Rowham, wherein the very point upon which the Com^ 

(a) Appendix, No. I. XIII. 

(ft) Called " John/' in D*Arey v. Ahhoi of Rowham, H. 2 H. 6, fo. 5, pi. 1, 
the real case. 

(c) !*• e a pardoQ of the outlawry which he had incurred in the action. 

(d) <' Robeit/' in the real case. (e) Ante, 35. 
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mon Pleas had been consulted, arose ; so that what Dvg- Sir W. W. 
dale states as puzzling to him, of an apprentice being al- ^-J!h — 



lowed to have audience in the Common Pleas, was nothing 
more than one Court asking the opinion of another, a 
course frequently adopted by other Courts, of inferior juris- 
diction. They ask the opinion of other Courts upon points Practice of 
of law which arise before them ; and the practice which ong^^courtT" 
now prevails, of the Courts of Equity sending to the Courts leam opinion of 
of Law, cases for their opinion, is a remnant of that practice. ° 
They are in the habit constantly of doing that, in the 
inferior Courts, and it is a common practice in all Courts, 
except that the King's Bench, Common Pleas, and Ex- 
chequer are not in the habit of doing it with each other. 
ll^ndal, C. J. It is common for a judge at the assizes to 
send to the other judge one of the officers of the Court, 
stating that such a point had arisen, and asking his opinion 
upon it (a). Lord Brougham, But this case seems to have 
been stated by counsel.] A case is pending in the Ex- 
chequer, and they send to the Common Pleas to ask the 
opinion of that Court upon a certain point. They say, 
supposing a sheriff to return so and so, and such a fact to 
exist, what is the opinion of the Court upon such a state of 
fects? and then the judges having stated their opinion, sub- 
mit the question to the Serjeants at the bar, to be discussed. 
It is discussed by the Serjeants, but no part is taken by 
the barrister ; and then the answer is sent by the Common 
Pleas to the Exchequer, and, in giving the judgment, the 
Exchequer use an expression which is important to shew 
that it is the same case. " June (J), C. B. It appears to me, judgment of 
that the plaintiff shall have execution for the default of ^'^1^''^^''^^^ 
John (c), and that Robert shall not be received to plead, bot of Rowham. 
inasmuch as, as it has been well said, he is a stranger to 
the writ, and has no day by the return of the sheriff, in 
which case it would be against our law to receive him to 

(a) It was formerly usual for the court of quarter sessions to take the opinion 
of the justices of assize ; Rei v. Heading, ca. temp. Hardwicke, 79. This practice 
has now given way to the more solemn, but not more inexpensive, course, of 
granting a special case for the opinion of the Court of King's Bench. 

(fr) The name of this learned judge, which occurs so frequently in the Year 
Books of Henry VI., is generally written, " Juyn j" sometimes ** Ivyn." 

(e) In the supposed case called " W.'' 

b2 
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plead if he had not had a day by the return &c., or by 
roll; and I say, that notwithstanding that he be not re- 
ceived to pleady still he is at no mischief; for if Robert was 
abbot at the time the writ was purchased, and it was John 
who was warned, and the plaintiff, for the default of John, 
is adjudged to recover, and he sues execution of the goods 
of Robert the abbot, the said abbot shall well have a writ of 
trespass against the plaintiff, and there it would come in de- 
bate who was abbot at the time of the writ being brought ; 
and I have communicated with the other judges of one bench 
and the other, and their opinion is in the same manner.'' 
This doubt, which is stated in Dugdale (a), of apprentices 
being allowed to have audience in the Common Pleas, is 
thus satisfactorily explained. It is impossible that any evi- 
dence can be stronger of the exclusive right of audience of 
the Serjeants in that Court (&). These authorities establish, 
first, the immemorial existence of the Court; secondly, 
the immemorial existence of the exclusive privileges of the 
Serjeants in that Court. There is another case, which will 
shew that the oflSce of serjeant, in the Common Pleas, is 
held by prescription, and that the right to appoint them is 
a prescriptive right. In Skrogges v. Colsehill(c\ the office 
of exigenter (rf) of London and other counties, became va- 
cant by the death of Hennings, and afterwards Sir Robert 
Brooke, chief justice of the Common Bench, died; and 
during the vacancy of both the offices, Queen Mary granted 
the office of exigenter to one Cohehill, by her letters pa- 
tent, and afterwards, by letters patent of the same date, 
granted the office of chief justice to Anthony Browne, who 
was admitted judge, and sworn on the first day of Michael- 
mas term, and refused Colsehill, and admitted to it 
Skrogges, his nephew. And now, in this term, there was 
a great contention between them for the office ; and our 
lady the now queen commanded Nicholas Bacon, knight, 
keeper of the great seal, to examine the right and title of 
Colsehill, and to make report thereof to the queen ; which 
keeper, after the end of this term, having convened all the 
judges of the King's Bench, Catlyn, Whiddon, Rastal, 
and Corbet, and Sanders, chief baron, and Gerrard, attor- 

(a) Ante,A9, (Jb) See Appendixi No. XXfl. 

(c) D>er, 175. (d) Com. Dig. tit. Courts, (C. 4), 
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ney-general, and also J, Caril, attorney of the duchy, (all Sh w, w, 
the judges of the CommoD Pleas being excluded,) took a ^Q^^^^' 
clear resolution, after a long debate and hesitation, of all 
the premises, that the title of Colsehill was null, and that 
the gift of the oflSce by no means and at no time belongs, 
or can belong, to our lady the queen, but is only in the 
disposal of the chief justice for the time being, as an inse- 
parable incident, belonging to the person of the said chief, 
and this by reason of prescription and usage. And it fol- 
lows from this,' that our lady the queen herself cannot be 
chief justice in the said Bench. Notwithstanding the said 
resolution of the judges, the queen, upon importunate 
suit, directed her commission to the Earl of Bedford, The 
queen did not at all acquiesce in this decision of the judges, 
and she attempted to exercise her prerogative. The 
judges pronounced their opinion; the queen was not satis- 
fied, and " she directed her commission to the said Earl Skroggesy, 
of Bedford, and nine others, of whom were Corbet, J., CoUem con- 
Whiddon J., Sir Roger Cholmeley, Sir W. Cor dell, master 
of the rolls, and Richard Goodricke, giving them full 
authority to hear and determine the interest and title of 
the oflSce, between the parties, and to place Colsehill in 
the office of &c., and that if Shrogges refused to answer be- 
fore them, they should immediately commit him to prison." 
That is a very strong exercise of the prerogative ; but if the Extent of prero- 
warrant in question be considered right, this exercise of 8^**^^ as to in- 
prerogative by Queen Elizabeth would not be wrong. If rightsdepending 
the crown has a right to direct writs to the chancellor or "P°** common 
judges, interfering with the practice of Serjeants, who are 
members of that Court, the crown may insist that such a 
person shall not be the exigenter, but that other persons 
shall execute the duties of that office, and that all the jus- 
tices shall obey that warrant. The answer is, these rights 
depend upon common law, usage, and prescription, and 
the king has no right to interfere with them, and there- 
fore the king cannot interfere with the usage of the Court, 
if such interference be contrary to the usage, nor can he 
interfere with the right of the Serjeants, if that right be ac- 
cording to the usage and the common law. But Queen 
Elizabeth issues this commission with very extraordinary 
powers, directing that the man shall be committed to 
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Sir w. W. prieon if he refuse to obey; and afterwards, in Michaelmas 
■■- "f!^^"' — term following, Colsehill exhibited a bill of complsdnt to the 
commissioners against Skroffges, containing all his title as 
above, and that he was disseised and deforced of it by 
Skrogges; and Skrogges came, and demurred upon the bill 
and jurisdiction of the Court by the commission, and would 
not make other answer ; and for this contempt he was by 
them committed to the prison of the Fleet, and there re- 
mained for two weeks, and then request was made by three 
Serjeants in the Bench, to grant a corptis cum catif a, directed 
to the warden of the Fleet ; and upon good consideration 
of the Court, {Jos. Dyer (a), A. Brown and R. Weston,) 
the request was held reasonable and to be granted, because 
he was a person in the Court, and a necessary member of it ; 
but what the form of the writ in this case should be, the 
Court would consider ; and divers precedents thereof were 
vouched ; and note the words of the statute of Westm. 2, 
Skrogges V. cap. 30, for the origin of clerks of assize, "all justices of 
eluded. ^^^ ^^^ benches from henceforth shall have in their circuits, 

clerks, to inrol all pleas pleaded before them, like as they 
have used to have in time past, and so it seems in reason, 
that the justices were before the clerks, and made clerks 
at their pleasure." Therefore the effect was, that the judges 
set aside at once this illegal exercise of prerogative, by 
which a party was put into prison, and relieved the party 
from confinement; but there is this decision of the Court, 
— and this is important, because it is the decision of 
the judges, with the exception of the judges of the Com- 
mon Pleas, that the chief justice has the right to ap- 
point the exigenter, by prescription and usage ; that, there- 
fore, is a distinct authority, that the offices and practice 
of that Court exist by usage, and cannot be interfered with; 
and I call upon those who are to argue on the other «ide of 
the bar (5), to distinguish that exercise of prerogative from 
one which says you shall allow others to have audience. 
The case of the Duchess of Grafton v. Holt (c), which was 
an assise for the office of chief clerk, brought against the 

(a) Sir James Dyer, J. the Reporter. 

(6) The attorney and solicitor-general were at the sitting of the Court, called 
within the bar, to assist the Lords of the Council. They sat at a little table 
above or beyond the Lords. 

(c) Skinner, 354 
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chief justice's brother, who succeeded, — turned upon the ^%^'^' 

same point as the case in Dyer (a), namely, that the right to . ' — 

appear to the office was, by prescription and usage, solely in 
the chief justice. This shews that the office may exist by 
prescription and usage in that Court. [Lord Brougham. Here, 
there is no profit annexed to the thing, in contemplation of 
law.] According to the present practice : but from the old Serjeants' fees. 
entries(&) it would appear, that Serjeants might have main- 
tained actions for their fees. In the Mirror it is stated (c) - 
that the Serjeants are entitled to receive salary. But it 
is not necessary to say that Serjeants are entitled to fees ; 
if there are privileges or rights attached to the rank, it is 
the same thing, and the crown can no more interfere, than 
in the case of pecuniary rewards. If a person is entitled to 
exercise an office of honour, and has an immemorial right 
to that office, the crown can no more interfere, than 
in the case of an office to which a salary is attached. 
[VaugAan J. referred to a case in Bulstrode (rf) where the 
Serjeants claimed precedence of the attorney and solicitor 
general, except where they were upon the king's business.] 
The attorney general's claim has grown up by degrees, so 
that he now takes precedence, not only of the ordinary 
Serjeants, but of the king's Serjeants {e) ; but the Serjeants 
were in former times entitled to take precedence of the at* 
torney and solicitor general, if the attorney and solicitor 
general appeared to plead the cause of an ordinary client; ^ 
if they appeared to plead the cause of the crown, then, 
oat of respect to the crown, they were entitled to take 
precedence. The case in the King's Bench, reported by Question of pre- 
Bulstrode, concludes as follows— Note. '^That Sir Francis cedence between 

, . attorney general 

JSacon, attorney, bemg to move, a serjeant at law not a and serjeants at 

king's Serjeant, but a serjeant, " having a short motion, '*^' 

offered to move before him, at which he was much moved, 

saying, that he marvelled he would offer this to him. 

Upon this Coke, Chief Justice, — No serjeant ought to 

move before the king's attorney, when he moves for the 

king, but for other motions any serjeant at law is to move 

before him, and when I was the king's attorney, I never 

offered to move before a serjeant, unless it was for the king.'* 

(a) AnU, 63, 54. (6) Vide post, (c) Ante, 32, 32. 

(d) 3 Bulstr. 32, in the case of Brownkw v. Cox. (e) Ante 6 n, 19. 
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Not only from this, but from other passages respecting pre- 
cedence, the Serjeants appear to have been always known 
and recognized as a body having precedence, in antient 
times, in that Court. The authority of officers derived item 
usage, formed a subject of discussion in the Court, with 
reference to the right of the solicitor general to file an infor- 
mation, in the case of the King v. Wilks{a), The decision 
was in favour of the right, upon the ground that it had been 
the usage and practice of the Court, during the vacancy 
of the office of attorney general. Lord Mansfield says, 
the usage and practice of the courts make the law, that by 
the usage and practice of the Court it had been done, and 
therefore he held it to be legally done. If the usage and 
practice of the Court make the law in one respect, they 
make it in another ; and the usage and practice of the 
Court having, in all times, confined the right of audience to 
the Serjeants, it seems to be as great an interference on the 
part of the crown with the law of that Court, to say that 
the Serjeants are not to exercise it, as if the crown exercised 
any interference with respect to the form of the writs, or any 
other matter that the crown might think to be for the 
Creation of benefit of the public. The crown may create coui'ts, but 
lation of pra?.**" when created, the crown has no power to destroy them, or 

to interfere with their proceedings. The judges may alter 
the practice of the court in certain cases. Some parts of the 
practice the judges cannot alter, some they can. But 
although the judges may do it, and establish the usage and 
practice of the court, the king cannot ; and when that 
court has proceeded according to the practice laid down by 
the preceding judges, the authority of the crown would 
cease altogether ; and therefore, if a court be created, it 
must proceed according to the practice of the common law. 
The crown could not create another court of equity (A). It 
may create another court to proceed according to the 
rules of the common law, but not to proceed against them ; 
and then there may be a power, necessarily incident, in the 
judges, to decide upon the proceedings and practice of that 
court; but the king never could interfere with any rule 
laid down by the judges, or direct them to alter that course 

(a) 4 Burr. 2555, 2572. And see 2 Meiivale, 458. (b) 13 Co. Rep. 32. 
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of practice. With respect to hearing persons in couii;s that Sir W. w. 
have been formed, the courts may probably have the power _L1_L_ 



of laying down the rule that they will hear attorneys, or that 
they will hear only barristers ; but after the king has created 
a court, and the judges have laid down a rule that they 
would hear only barristers or attorneys, the king can not 
send a letter to the judges of that court to say, "We com- 
mand you to hear, not only barristers, but all other persons." 
The whole power of the crown has ceased, after the court 
has been created ; the crown cannot interfere with it, after 
it has been formed. The authority of the crown is thus 
stated in Bacon's Abridgement (a). After stating that, in ^^^^^ g^*; 
former times, the king himself was in the habit of adminis- court in person. 
tering justice, it is said, ** but however this regulation might 
have been begun, or however it might have been formerly, 
tis to the king's sitting and determining in causes, it seems 
now agreed, that our kings have delegated their whole ju- 
dicial power to the judges of their several courts. They, by Jadkial power 
the long, constant, and uninterrupted usage of many ages, deiegaudTo 
have now gained a known and stated jurisdiction, regulated Judges. 
by certain and established rules, which our kings themselves 
cannot make any alteration in, without an act of parliament ; 
but as the king is the fountain of justice, and the supreme 
magistrate of the kingdom, entrusted with the whole execu- 
tive power of the law, no court whatsoever can claim any 
jurisdiction, unless it, some way or other, derive it from the 
crown ; but it is clearly agreed that the king cannot give any 
addition of jurisdiction to an antient couil, but that all 
such courts must be holden in such manner, and proceed 
by such rules, and in such cases only, as their known usage 
has limited and prescribed ; and hence it followeth, that the Distinct jaris- 
Court of Kinff's Bench cannot be authorized to determine a ^^^^^^ of parti- 

ciilar courts 

mere real action between subject and subject, so neither can 
the Court of Common Pleas inquire of treason or felony.*' 
The jealousy of the people, of the interference of the king 
with the courts of common law, is shewn by 4 Edward I., 
and several antient statutes (b) in different reigns, enacting 

(a) Bac. Abr. CourU. And see Com. Dig. CourU, (C 2). 
(6) 18 Edw. III. sUt. 4 ; 20 Edw, III. cap. 1 ; 11 Richard II. c. 10. See 
Appendix No. XXIII. a letter under the Privy Seal, 8 Edw, III. 
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that the judges Bbould proceed and decide the cases before 
themy according to the practice of the court, notwithstand- 
ing any letter or interference of the crown, and that no 
letter from the crown, either under the sign manual or the 
seal, is to have any effect in altering the proceedings of 
the courts, or in preventing the judges from administering 
justice in their courts. The object of these statutes, no 
doubt, was to prevent the interference of the crown in ob- 
structing the course of justice in any particular case which 
might be before the court ; but they shew the jealousy, 
existing at that time, of the interference of the crown with 
the regular course of the proceedings of the courts. 
Letters of the signet or of the king s privy seal, are not 
from thenceforth to be sent in damage or prejudice of the 
realm, or in disturbance of the law (a). But though these 
statutes may have been passed for the purpose of prevent- 
ing the interference of the crown with the courts of justice 
in particular cases, they apply also to the interference of 
the crown in disturbance of the law, in any case. The 
crown has no more right to exercise a legislative power, 
altering, as this letter or warrant attempts to do, the whole 
course of practice in this Court, than it has to interfere 
with a court in one particular case. Whether the altera- 
tion be expedient or not, no right to make a legislative 
enactment, to affect, for the future, the course of proceeding 
of that court, is vested in the crown. Though there has 
been no discussion in the Common Pleas on the legality 
of the warrant, a question arose in that Court (£), as to the 
necessity of Serjeants' signing the pleas. The antient 
practice of the Court, had required that the Serjeants 
Seijeant's hand should sign the pleas. There is a case upon it as far back 
to pleas. as 31 Geo. II. Simpson v. Neale{c), " Case on several 

promises in assumpsit. The defendant pleads a recovery, 
in King's Bench, for the same demands. Plaintiff replies, 
nul tiel record, without a Serjeant's hand. Rule to shew 
cause, why the repUcation should not be set aside for want 
of a Serjeant's hand to it. On shewing cause, it was in- 

(a) 18 Edw. III. sUt 4; 20 Editf. UI. np. 1 ; 11 mckard II. cap. 10. 
(6) Power v. Izod, anU, 15, pott, 58. 
(c) 2 Wilson, 74. 
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sisted by Prince and Davey^ serjeantSy for the plaintiff, that Sir W, W. 
the rule ought to be discharged^ and they cited Upton v. 
Pullyn (a), where it is stated by the reporter, that, amongst 
others, the .plea of nul tiel record needs not a Serjeant's 
hand. It was answered for the defendant, that all pleas, 
except the general issue, ought to be signed by a seijeant, 
and that it appears by the Year Books, for ages succes- 
sively, that this plea of nul tiel record was always pleaded 
by a Serjeant at the bar ; and 19 Hen. VL, fo. 79 b, 80 a, 
was cited, with many other cases from the Year Books ; 
and it was said that the case cited out of Cookers book is not 
agreeable to the rule pronounced by the Court in Upton y» 
Pullyn, but the catalogue of pleas inserted there by Sir 
George Cooke seems to be intended to draw practisers into 
the Common Pleas. But what was chiefly insisted upon simpsony.NeaU 
was, that as the plea of a recovery in the King's Bench in continued. 
this case was pleaded and signed by a Serjeant, the same 
ought to be replied to or answered by a serjeant, propter 
dignitatem, for that no attorney or apprentice can answer 
a seijeant, or plead any plea in the Court of Common 
Pleas, and of that opinion was the Court, viz. Clive, 
Bathurst and Noel, justices, absente chief justice, who 
was in the Court of Chancery this day, June 16, 1767; 
and the rule was made absolute for setting aside the repli- 
cation of nul tiel record, for want of a Serjeant's hand." 
It having been the settled practice of that Court, that those 
pleas should be signed by Serjeants, a question occurred 
in 1834, after this warrant, Pofwer v. Izod (&), in which it 
was objected, that the plea was not signed by a seijeant, 
and that, although the bar at large was now admitted to 
practise in the Common Pleas, nothing had been done to 
alter the rule which required a Serjeant's signature to a 
plea. Tindal, C. J. says, ** The order, by which the bar 
in general are admitted to practise in the Common Pleas, is 
without qualification, and enables them to discharge there 
every duty of an advocate." [Bosanguet J. The order 
expressly mentions pleading.] Therefore if this order be 
binding upon the judges of the Common Pleas, it not only 

(a) Sir Geo. Cooke's CaBes of Practice, 41. 

(6) 1 Biogh, N.C. 304; S.C, I Scott, 119; unte, 15. 
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compels them to admit barristers to practise in that Court, 
and to alter the established practice in that respect, but it 
compels them to alter the rules and practice of the Court 
in other respects ; because it compels them <o alter the 
rule and practice in that point which, according to the 
case in Wilson (a), had existed for centuries, namely, of 
requiring the signature of Serjeants to pleas in that Court. 
Trying it by that test, it will hardly be contended, that the 
crown had a right to issue this warrant, if it had no right to 
Serjeant's hand exercise its prerogative in a less degree. According to 
to pleas. ^y^ practice for centuries, it has been the custom to have 

the pleas signed by Serjeants. Suppose the king were to 
send to the judges of that Court a letter, saying " It has 
been represented that the public good would be promoted 
if you did not require a serjeant to sign the pleas, and 
therefore We order you to receive them without their sig- 
nature," would that be an illegal exercise of prerogative? 
Nobody can doubt it. Supposing the crown had said. We 
think it would be quite sufficient if they were signed by 
the attorney or attorney's clerk, nobody would contend 
that the crown could do so. And yet the effect of this 
order is, that that rule shall be altogether abolished. You 
shall not require the Serjeant's signature, the signature of 
any other person shall be sufficient. If the consequence 
be, as the Common Pleas have said, not only that the 
judges must hear those barristers, but alter the whole 
practice of that Court, what is it but to say, that the king 
may by his prerogative send to them an order to alter its 
practice in any respect whatever. Upon that ground alone, 
this exercise of prerogative would be invalid; because if 
the crown can do it here, why can it not do it in a parti- 
cular case? Why should it not say, " You require certain 
pleadings in your Court to be signed by counsel ; it has 
been represented to Us that this is an injurious practice; 
and therefore We order you to receive pleas signed by 
any body?" The lord chancellor or any of the judges 
would say, that that is an illegal order — and an order 
which goes to other things, but embraces that, cannot be 



(a) Simpson v. NeaU, 2 Wils. 74. 
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legal. [Lord Brougham, Do you represent Serjeants sir W, TF. 

LaweSy ITOylyy Peakcy and the others?] I represent the ^^^^^*' 

petitioners only. [Lord Brougham, You do not make any 

tender on their behalf, as to relinquishing any right that 

they have obtained.] I have nothing to say upon that 

subject. [Lord Brougham. Because supposing the exclu- Suggested that 

. . ., ^ , 1 1 1 1 • ^1 • !• the warrant may 

sive pnviJege were restored, we should be m this peculiar be valid to con- 
situation, that those learned Serjeants who have obtained '^^ precedence 

•' . even if void as 

rank over all other king's counsel, would continue to rank to opening 
next after Mr. Balguy, and also continue to have an ex- ^^^^^' 
elusive privilege of audience in the Common Pleas, so that 
they would get a douceur (a).] As far as the Court of 
Common Pleas goes, they would have the same privileges 
as they had before ; but that is not the question now sub- 
mitted to the Court, which is simply, whether the warrant 
was a legitimate exercise of the prerogative of the crown 
at the time, so far as it affected the Court of Common 
Pleas. Besides, the point as to the signing of the pleas, 
we might try that by any of the other rules of practice 
which have been laid down and adopted in the Courts. 
The practice of the King's Bench in criminal matters, in 
some cases, is regulated by statute, but the greater part is 
not. Supposing that Court to have laid down certain rules Right of crown 
as to the time of pleading, of parties appearing, and the Jhe number of^ 
time of trial, could a letter be sent stating that the king days in a notice 

• of trial 

thought it a bad rule to allow a certain number of days 
notice of trial, and requiring the Court to alter it? It must 
be done by legislative enactment. Could it be said that 
the King could send a letter to the chief justice or any 
judges on the circuit, to say that he thought it more expe- 
dient that the party should appear by attorney? No one 
could contend that that was legal f and yet it does not 
differ from this. The crown has no right to interfere in 
any way, either in small matters or in great, with the 
proceedings of the Courts. [Vaughan, J. Suppose the 
crown, before the late act, had made an order, that all 
prisoners might make a full defence by counsel.] That 

(a) Here would be no douceur if the precedence conferred by the warrant 
were void, as not being granted by letters-pateot, or if it ceased upon the de- 
mise of the crown, a fortiori, supposing the warrant to be waste paper, and the 
exclusive right of audience to continue. 
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Sir W. W. would be a similar case, an altering of the practice of the 
Court. It might be that the Court would have power 



to make a great many of those alterations. But can it be 
said that a letter from the crown to one of the judges, 
directing him to hear prisoners by counsel, would have 
been legal? Whether the Common Pleas could have made 
an order opening the Court is a different question, and 
rests upon other considerations. Should that question 
arise, it inay require grave consideration of authorities 
of different sorts. That is not the question we are now 
discussing, because the Common Pleas have not assumed 
to do that — they have acted in obedience to the order of 
the crown. The judges of the Common Pleas say, it is 
not that we think it right to make this alteration, but 
it is the order of the crown we are obeying, and that in- 
troduces the alteration into the practice of the Court. 
Acquiescence of [Lord Brougham. If the crown had no power to make 

i^^'wwra'lirir ^^^^ ^^ ^^^^' ^* was not imperative upon the Court. The 
1834. judges of the Common Pleas might have said, we will 

not obey Your Majesty's letter. But they have not done 
it.] There might be many reasons to induce them not to 
take that course; but when it becomes important to decide 
upon the legality of such a letter, the most respectful course 
is, to present a petition to the crown. [Lord Wynford. 
Any Serjeant might have got up and objected to any other 
than a serjeant bein^ heard, and then the judges must 
have decided on the legality of the order. Tindal^ C. J. 
That was never done. jBosanquet, J. The order was read 
by the direction of the Court. Vaugharty J. Does not 
that raise the question, whether it became theirs by adop- 
tion ? Lord Brougham, In the case cited from 10 Edw. 
IV. (a) the Court say, " though no one had taken notice 
of the privilege of the Serjeants, we ought to have taken 
notice of it ourselves." So that the Court have in this 
case for four years and a half acquiesced in the order, and 
have not taken notice of the privileges of the Serjeants. 
Nor did the Serjeants make the objection at the time when, 
as Lord Wynford says, any serjeant might have taken the 
objection.] There was no opportunity of consultation among 

(«) FasUm V. Genney^ M» U Edw, IV. fo. 2, pi. 4. 
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the Serjeants with respect to it. Nothing of that sort was sir w. W. 
done by the Serjeants or the judges, but notwithstanding ^^^^"' • 
the silence of the bar or of the judges, the question as to 
the legality of the order remains. Several cases analogous 
to that of full defence by counsel in cases of felony might 
be put. [Lord Denman, Would the crown have power 
to direct in a case of misdemeanor that counsel should 
not be heard ? That is a matter of practice. Doctor 
Ltishington. Suppose the Court had been attended by 
the barristers, could the crown say, that it should be at- 
tended by Serjeants only?] That question was put in a 
former part of the argument. Could the crown direct the 
House of Lords or the King's Bench to give exclusive 
audience to Serjeants? If the crown were to say, in the 
recital in a warrant to the lord chancellor, that the public 
benefit would be consulted and the business would be 
better transacted in the House of Lords if persons parti- 
cularly well skilled in the law were to attend there, and 
therefore you shall admit none but the Serjeants ; or sup- Doctors of Law. 
posing the crown should order that none but the doctors of 
civil law should be admitted to practise. [Lord Wynford^ 
That came under the consideration of the commission 
on criminal law (a), whether some alteration could be made 
of the practice of Doctors' Commons, but it was thought 
that it must be done by act of parliament.] The exclusive 
right of practising in the Courts at Doctors' Commons by 
persons who have taken the degree of doctors of law, 
appears to be a right, not created by statute, but resting on 
immemorial practice. That is a case in point, except that 
the privileges of the Serjeants were better established and 
better recognized, and therefore presented a very much 
stronger case. But could the crown tomorrow issue an 
order to a member of the judicial committee of. the privy 
council commanding him not to give exclusive audience to 
doctors of the civil law (i), but to allow all the barristers 
of Westminster Hall to practise there? If it could be 

(a) Qasre. Such a point does not appear to be adverted to in the reports 
of the comroissioners, or to come within the objects of the commission. 

(6) That is, in cases transferred to the privy council from the Ecclesiastical 
and Admiralty Courts by 2 & 3 Will. IV. c. 92, |nd 3 & 4 WiU. IV. c. 4U 
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Sir W, w. ' done in the case of the Common Pleas, a fortiori might it 

'- — be done there ; because the authority of the Serjeant is a 

recognized authority as far back as you can go ; the 
authority of doctors does not rest upon an equal founda- 
tion ; but in either case it is submitted, that the crown 
could not interfere with the practice of the Court, and that 
the Court would not be bound to obey an order consti- 
tuting such an illegal stretch of prerogative. The ques- 
tion has lately been raised here respecting the exclusive 
right of proctors. There is no statute giving such right ; 
but there was an act of parliament by which it was pro- 
vided, that, when the jurisdiction of the Admiralty Courts 
was transferred to the privy council, the same persons who 
had had the exclusive right of practising in those Courts 
should practise here ; and the exclusive right of proctors to 
practise in those Courts was recognized here, and this 
Court would not allow an appeal to be conducted under 
the statute by an attorney, because proctors had the 
exclusive right. [Lord Brougham. We held that to be 
quite c\eaLr, de facto.'] Supposing, de facto, the proctors 
had exercised that right, by practice immemorial, and not 
by any statutory enactment, could the crown have issued 
an order to one of the judges of that Court to allow at- 
torneys to practise in it? The crown may say, it is a 
grievance upon the subject to confine the jurisdiction to a 
particular class of persons ; why should the suitor not be 
at liberty to choose his own persons. And, for ought I 
know, the suitors would not complain of such an alteration, 
but still I say it would, on the part of the crown, be an 
illegal exercise of the prerogative. The crown could not 
legally make the order at all, and the judges would not be 
bound to obey it. There are other Courts where the practice 
^London. ^**^ IS confined — certain pleaders are appointed by the common 

council of the city of London restricted in number (a). The 
bar at large is not allowed to practise in the Court, but the 
practice is confined to *certain persons. It may be said it 
would be very beneficial if, instead of having four barristers, 
the whole bar of England should be admitted. But could 
the king, by his prerogative, direct it to be done? In the 

4(a) See Appendix XXII. 
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Palace Court any barrister may go special^ and plead the Sir W. W, 
cause; but in ordinary cases the practice is confined to ^ ^^*' 
four barristers. Suppose the crown to alter that practice, 
"would not such alteration be an interference with the esta- 
blished practice and usage of the court ? [Lord Brougham. 
I was not aware that in those city courts there was any Common Plea- 
exclusive privilege.] Four counsel only are appointed, ^®"* 
others may go in special. The court will hear a foreigner, 
with the consent of the counsel of the court, and the latter 
will not consent unless every one of them be employed— 
every one : and then no objection is made to a foreigner. 
If no suitor can have the benefit of a particular counsel in 
that court, without employing counsel whom he does not 
wish to employ, that might be considered by the Crown as 
a grievance upon the suitors. I refer to those courts, 
merely as an illustration of our mode of trying the ques- 
tion, whether the king would have the power, by his own 
prerogative, to interfere with the practice of that Court. 
[Lord Brougham. The crown has no power to interfere with Corporation 
any corporation court-the crown cannot remove or appoint •"■'"- 
a corporation justice (a).] Still some of these Courts exist 
by prescription. Some of them are prescriptive Courts, the 
origin of which is unknown. [Lord Brougham. In which 
the crown has no power.] The counsel are appointed by the 
corporation. In the Palace Court it is not so — that is a Pa]ace Court. 
direct emanation from the Crown ; but even there, the Crown 
could not interfere with it after it is created. The only 
question submitted to the Court is, that this warrant is an 
illegal exercise of the prerogative — that is, that the crown, 
in sending this letter to the lord chancellor, and directing him 
to order the judges in the terms of that warrant, exercises 
a power, not vested constitutionally in the kings of this 
country ; that it is an illegal exercise of power, to attempt 
to interfere in any way with the practice and proceedings 
of the Common Pleas ; and if it be true that it would be 
for the benefit of the public, that the exclusive right of 
audience of the Serjeants should no longer continue, the 
proper mode of remedying the evil, is by the legislature (h), 
and not by the crown. As in the case of any other proceed- 

(aj But see Appendix, No. XXIV. (b) Ante,' 22, 24 j post, 78, 
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ings of the courts iii this country^ which a change in the 
state of society have rendered prejudicial to the public^ the 
alteration should be made by the legislature. No question 
can be more important than this, because if the crown can 
interfere, in any way whatever, with the practice and pro- 
ceedings of courts of justice, where is the power to stop ? 
The proper limit appears to be this, — ^that the crown has 
no power to interfere, in the slightest way, with the jHUctice 
or proceedings of courts of justice — that this cannot be 
done in any case, or for any purpose — that any court once 
established, and regulated by known and settled rules, 
must proceed according to those rules in cases where the 
judges themselves have not the power to alter them. The 
judges in many cases may alter them, the crown in none ; 
and therefore this warrant is illegal as a direct inter- 
ference, not only with the privileges of the Serjeants, but 
with the practice of the Court. This is an office, as old as 
the common law, created by the king's writ ; the parties 
are sworn to perform the duties of the office, and when, 
from the most remote antiquity, no one has been admitted 
to practise in that Court without taking a solemn oath, 
what right has the crown to command, that in future, parties 
be admitted to practise in^he Common Pleas, who have 
taken no oath ? On that ground it is illegal. But inde- 
pendently of all this, the order is an illegal inter£»^nce 
with the privileges of Serjeants, with their rights, resting 
upon immemorial usage. Any office which has existed in 
any place or state, whatever name be given to it, cannot 
be destroyed by the exercise of the prerogative, but, if 
destroyed at all, its destruction must be effected by an act 
of the legislature. Upon these grounds it is submittted 
that the warrant is illegal. The question whether the 
judges of the Court have any power in this case is not 
raised, and is not meant to be argued. The judges of that 
Court did not profess to have, or attempt to exercise any 
such right. Ail they did was this : they said, " we have a 
letter from the king — that letter is read in open Court — 
we act in obedience to that letter." If that letter be illegal, 
it is not binding upon that Court. It is not necessary, 
therefore, to urge any thing against the power of the judges 



( 67 ) 

of that Court. They have acted in obedience to the war- Sir w, W, 
rant. The question is, upon the legality of that warrant ; ^"^^^"' 
and I venture to say that the issuing of that warrant was 
an illegal exercise of authority on the part of the crown. 

Mr.Austin^ on the same side. I do not propose to touch Mr, Austin. 
upon the supposed expediency of this measure, although Expediency, not 
I, and perhaps the petitioners whom I represent, may have '^^ <^»»cos8ion. 
a strong opinion upon that subject. Nor do I mean to go 
into the question, whether, independently of an act of par^ 
liament, the object, supposing it to be expedient, might 
not be obtained by the act of the Court itself; although I 
strongly incline to think that, if that subject were consi- 
dered, it would be found to be beyond the competency of 
the Court to make the alteration. I submit, that this do* 
cument is invalid upon two grounds — first, there is no Two objections, 
power in the royal prerogative to issue a document of this 
description, — secondly, the document itself is invalid for 
defects which are patent upon it. First, the crown has incompetency 
no prerogative by which a warrant of this description could 1^1 J^^raint of 
be l^ally issued. The Serjeants at law are an order of ^8b5. 
persons enjoying such a status and rank, by common law, 
that the crown cannot interfere with them. They enjoy 
an office in the common law with which the crown cannot Serjeaou enjoy 
interfere — and the interference of the crown upon this oc- ^ *^'^^^' 
casion, has been an interference with the constitution and 
course of one of the superior courts, an act not within the 
limits of the royal prerogative. There is no body of men in 
this country whose title can be traced further back than that 
of Serjeants at law. In Madox's History of the Exchequer, 
chap. 6, sect. 2, and in the same work, chap. 19 and chap. 
22, sect. 2 (a), (from which the very meagre statement in 
Reeves (i) and Blackstone (c) seems to be taken, and not 
very accurately taken,) will be found all the information 
which exists upon the subject of the Serjeants at law, so far 
as history, or historical conjecture, is concerned. The Court 
of Common Pleas was, undoubtedly, definitively separated 
from the Aula Regia^ by the charters of John and Henry 

(a) Folio edition, 141, 539, 546, 584 ; quarto, vol. i. 214, 788, 799. 

(h) Reeves' Hist, of the Law, vol. i. 57. (c) 3 Bla. Corom. 37, 40 ; ante, 6« 

f2 
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Mr. Auitiu. IIL In what way the Common Pleas, or the other two 



Origin of Com- superior Couits, as well as the Marshalsea, which was an 
mon Pleas. emanation from the Aula Regia, formerly existed, it is ab- 
solutely impossible, in our days, to ascertain. It is exceed- 
ingly improbable that the Common Pleas or the other 
Courts were created at the time of those Charters, for at 
Antiquity of that period, and long before, there is a well ascertained di- 
monVIeas.**"* vision of pleas into common pleas, pleas of the crown, and 

others ; and long before the Charter otJohn, the Common 
Pleas is spoken of with a distinctive name, it is called 
sometimes the Bank, and the judges are called j'usticiarii 
de banco with other names, recorded in Madox as early as 
7 Richard I. {a). By a roll of that date it appears that 
^* William des Blez gave Xs. to have a recognition of novel 
disseisin at Westminster" It is not '^apud Curiam Regis,'* 
which was the title of the Curia Regis, but '^ apud West- 
monasterium ;" and in the 19th chapter of Madox (Jb) will 
be found a vast number of rolls commencing from that 
date, in all of which are pleas in real actions, the title of the 
Court being " coram Justiciariis Regis de Westmonasterio," 
or " apud Westmonasterium," or " in Banco," or " coram Jus- 
ticiariis de Banco." It is not possible to trace the existence 
of the Common Pleas beyond the time of legal memory. 
This circumstance appears to strengthen the case of the 
petitioners. The words in the great charta, ** Communia 
placita non sequantur curiam Nostram, sed teneantur in 
aliquo loco certo,'' do not imply the creation of a new 
Court. They speak of a Court as already established, and 
the theory usually adopted with respect to this Charter is, 
that they were not enactments of new provisions, but mere 
restorations of certain antient laws commonly known by 
the name of Edward the Confessor's (c). But whatever 
may be the history and antiquity of the Serjeants or of the 
Court of Common Pleas, that Court has been always 
treated by lawyers and the Court itself, as of indefinite an- 
tiquity. In 2 Inst. 23, is a quotation from the Year Book 

(a) See Appendix, No. II. 

(6) Hist. Excb. folio edition, 539 ; quarto, vol. i. 788. 

(c) Qmere of this theory. The greater part of the provisions of Magna Charta 
are corrections of abuses in the application or administration of the feudal 
system, a system unknown in England in the time of the Confessor. 
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9 Edto. IV, 53(a), of a resolution of the judges to this Jtfr. Austin, 
effect, " That the Courts of King's Bench, Common 
Bench, Exchequer, and Chancery are the king's courts, 
and have been time out of memory," That appears to be 
much more important than any historical conjectures to be 
found in Madox^^ History, because that is the determina- 
tion of the Court itself (^) ; and if the matters of fact upon 
which they may have come to that deteraiination were not 
correct, nevertheless, as the determination has been pro- 
mulgated by the Court, that itself becomes a principle and 
ground of law. Many a custom, regulating most impor- Conclusiveness 
tant private rights, has been established by the verdict of a ® ^® *^*** 
jury, founded upon evidence which may possibly not have 
been correct ; but, at the same time, when the verdict of 
a jury has once been come to, it never can be permitted, for 
the sake of public convenience, to re-open a decision of that 
sort (c). [Lord Chancellor, Is this more than an opinion 
given — was it the foundation of any decision ?] It was 
necessary, in the course of the cause, to decide that. The 
question was upon the form of a certain writ(c?). The an- Antiquity of 
tiquity of the Court has been traced (e) so early as 7 Rich. ^°"'"°° ^'**'- 
I., and there have been decisions of that Court from that 
time downwards ; from which it may be inferred that Courts 
of Westminster Hall, including the Common Pleas, existed 
immemorially ; and there is no time at which it can be 
shewn that the Serjeants were not an order having exclu- 
sive audience in that Court. In the preface to the 10th 
Reports, Lord Cohcy representing the general opinion of 

(a) H. 9 £. IV., fo. 53, pi. 18, Justice Youvge*s case. And see P. 10 £. 4, 
fo. 4, pi. 9. 

(6) *' £t touts Us justices (in the Exchequer Chamber) tiendront, sans ques- 
tion, que touts sont les Courts le Roy, et ont este de temps dount memory, is- 
siot home ne peut saver, que deux est pluis ancien Court,*' &c. H. 9 £. IV., 
fo. 53, pi. 18. 

(<r) Qntere of this, except in cases of estoppel. 

(d) Iltingworth, C, B. asked the judges in the Exchequer Chamber, whether, 
in the Exchequer, they ought to allow a writ of supersedeas, brought by the 
clerk of the Uanaper who was sued by Younge J. in the Exchequer, whereby 
the clerk of the Hanaper claimed to be impleadable only in the Court of Chan- 
cery. But before suing out the supersedeas he had entered an imparlance in 
the Exchequer, and thereby admitted the jurisdiction of that Court, tlie au^ 
thortty of which was coeval with that of the Court of Chancery. H. 9 £. IV., 
fo. 53, pi. 18. 

(O Ante, 68. 
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Mr. Auttin. lawyers at that time, attributes the existence of Serjeants 
Serieanta, before ^ * period far higher, he speaks of them as existing before 
the Conquest the Conquest — he grounds that opinion, to a certain extent, 

upon the passage which has been already quoted from the 
Mirror. Mirror (a). Now, the language he employs upon that, is 

* important to be attended to — he says, the substance of that 
book was written before the Conquest. Home lived after 
the Conquest, as it is supposed (&), in the time of Edward I. : 
he made additions, and, as it were, edited the book; but the 
substance, of the book, Lord Coke, and all the lawyers of 
that time, attributed to a period before the Conquest. Then, 
if that be so, and if it be not possible to assign any parti- 
cular period at which the Mirror was written, there is dis- 
tinct evidence of the existence of a body of men denomi- 
nated "countors" or Serjeants, beyond the period of the ex- 
istence of the Court. There is no time in which it can be 
shewn that Serjeants did not practise with their present 
privileges, nor can it be shewn that there were other prac- 
titioners in the other Courts. In the English translation 
of the Mirror, the passage which has been cited is (b), 
** There are many who know not how to defend their causes 
in judgment, and they are many who do; and therefore 
pleaders are necessary, so that, that which the plaintiffs or 
actors cannot or know not how to do by themselves, they 
may do by their Serjeants, attorneys, or friends/' That is 
not a correct translation. In the original (and so it is 
quoted by Lord Coke (d) ) it is " There are many who 
know not how to pronounce and prosecute their causes in 
judgment, and there are many who may not do so." This 
being referred to in the body of the chapter, ^* and there- 
fore pleaders are necessary, so that what plaintiffs or ac- 
tors cannot or may not do by themselves, they may do by 
their Serjeants, procurators, or friends." The meaning of 
the entire chapter appears to be this — ^There are two sorts 
of business to be done in prosecution, one by the countor 
or Serjeant — another sort to be done by the friend or 
procurator, whom we now call the attorney. The only 
persons spoken of as pleaders, are the Serjeants or countors. 

(a) Ante, 30, 31, 32. (b) Home mentions Edward TI. 

(c) Cap. 2, 55, ante, 31. (d) Pref. 10 Co. Rep. xx. 
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With this key to the entire chapter, its meaning will be Mr. Auttin, 
clear. If that be the true reading, the Mirror, a book of 
great antiquity, is an authority to shew, as matter of fact, 
the existence of Serjeants, — the existence of countors, — 
Serjeants and countors being the same persons (a), — at a 
period beyond which there exists no record proving the 
separate existence of the Court of Common Pleas itself. 
In 1648 there was a general call of Serjeants by authority 
of parliament, a call which was subsequently held to be in- 
valid (ft). Upon that occasion, according to the custom of Whiieiock's 
those times, a speech was made to the newly called Serjeants, ^^ ' 
in the person of Oliver St, John, afterwards chief justice, 
by Whitelocky a commissioner of the great seal ; and in 
that speech there is a long deduction of the history of the 
order of Serjeants, and, what is important, he adopts the 
yiews which had been scattered up and down in several 
books of great antiquity. He treats the order of Serjeants 
as existing time out of mind, even before the Conquest, and 
refers to many authorities by which that position is to be 
maintained. The substance of this speech is given in a tract 
of Serjeant Wynne* ^{c). It is inserted at length by White^ 
loch in his Memorials (c). From an old edition of Fortescue 
by Waterhouse, himself a learned apprentice (cf), with a very 
voluminous commentary, it appears that upon a similar oc- 
casion of a call of Serjeants in the time of Charles I. Lord 
Coventry f then lord keeper, addressed the Serjeants in the Lord Keeper 
same way as Whitehch afterwards did, concerning this order ^'^^^'Jj'^y'* 
and degree («). In this book, which is a very learned com- 
mentary on Fortescue, the Court and the order of Ser- 
jeants are treated as existing in the common law. It is true, 
that no distinct mention of the Serjeants has been found in 
any other public document which has been examined for 
this purpose, till we come to the statute of Westminster 
the l8t(/); but the way they are there mentioned is most 
material. In the common editions of the statute, there is a J^^**"'°*^®' 
very strange, yet very natural, misprint, in the 29th chapter 
of Westminster the 1st. That statute was passed for the 

(a) Vide 2 lost. 213. (6) Such of the serjeanls, made in 1648, as sur- 

vWed the restoration, were recalled by writ 1 Siderfin 3. 

(c) Appendix, XXXII. " (d) Appendix. I. XIU. 

(0 See Appendix, XXXI. (/) 13 £dw. I, c. 29. 
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Mr. Atitiin. poipose of fegiilatiiig the conduct of the seijeants and 

others attending the conits, and the language is this, " It 

is provided also, that if any Serjeants, coontors, or others, 

Beceit of ibe do any manner of deceit or collosicm in the King's Court, 

or consent to do so in deceit of the Court, to bqguile the 
Court or the party, and thereof be attainted," and so 
forth ; — and then it goes on to provide what the penalties 
are to be. In the common edition there is a comma be- 
tween Serjeant and countor, by which it is made to appear, 
that Serjeant is the name of one officer, and countor the 
name of another ; but Lord Cohe does not make the dis- 
tinction, and he reads it as it ought to be read '' provided 
Seijeant-coan- any serjeant-countor;" and we have seen that serjeant and 

countor are said to be equivocal, that is, serjeant*countor 
is all one name ; and therefore the statute will read thus, 
" that if any serjeant-countor, or any other person/' that is 
to say, procurators or friends, ** should do any damage or so 
forth, they shall be subject to imprisonment for a year and a 
day, and they shall not be heard to plead in the Court, and 
shall be fined ;" and Lord Coke cites the Mirror, amongst 
other authorities, for the commentary which he makes upon 
the statute. But the words of the statute shew perfectly well, 
that the state and order of serjeant-countor, was one well 
established and recognized in the reign of Edw. I., when this 
statute passed. [Lord Denman. Chaucer y in his Canterbury 
Chaucer. Tales, speaks of the serjeant and his counting(a).] The fact 

that no more antient records can be found upon this subject 
may perhaps be accounted for thus: Edward I. legislated 
^ most extensively upon the administration of justice; and for 
the purpose of weaning the people from prescriptive usages, 
after new laws were passed, he became a great destroyer of 
records. Considering all these matters, it would be exceed- 
ingly difficult to shew any estate, any rank, any dignity, 
any position, of whatever nature, in this country, founded 
upon a title more antient than that of the Serjeants at law, 
with one single exception, that of royalty. Of no estate can 
higher evidence be given than of the estate of a serjeant at 
law. Whitelock argues in this way : he says, ^^ In the book 

(a) In Chaucer the seijeant and the countour appear as two distinct charac- 
ters. See Appendix, No. XII. 
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of entries, in a bill of debt against a Serjeant at law in the Mr. AutHn. 



Common Pleas, he shews and prescribes, that Serjeants 
could not be sued there by bill, but by writ out of chan- 
cery. And this being by prescription, shews that Ser- 
jeants were before the time of Richard L" That undoubt- 
edly is a technical argument, but it seems to be a legal 
and sufficient argument. In Pastan v. Genney that ques- Pastim v. Gen- 
tion is debated. It does not appear in the Year Book *^* 
what the decision of the Court was ; but in JBrooAe's 
Abridgment and RolWs Abridgment that judgment is 
given, — that by prescription, a seijeant is to be sued by 
original writ. In Viner^ Prescription, A. the same case 
and the authorities are cited, and it is there laid down as 
law, that a serjeant is to be sued by original in the Com- 
mon Pleas. It seems to be very immaterial, for the pur- Antiquity of 
pose of this argument, to shew precisely the earliest date Serjeants. 
at which Serjeants are spoken of in these books ; for there 
can be no doubt, that the Common Pleas is an immemorial 
Court, and that the officers are officers of prescription. It 
cannot now be contended that the Common Pleas is not an 
immemorial Court ; then it is quite clear that none but a Serjeanu alone 
Serjeant can, by the common law, be a judge of the Common ^^ ^ judges. 
Pleas. That is laid down 4th Institute, 75, 72, and 100, in 
Comyns's Digest, title " Courts," in the preface to the 10th 
Report, in the 50th chapter of Fortescue and in several 
other books, that none but a serjeant can be appointed 
a judge of the Common Pleas or King's Bench. Then, if 
the Common Pleas is immemorial, the judges have also an 
immemorial title ; if the judges of an immemorial Court 
must be Serjeants, a fortiori, the Serjeants are so, imme- 
morially ; nor is theirs the only office existing immemori- 
ally in the Common Pleas ; the office of exigenter(i) and 
the office of prothonotary are immemorial (c). Several 
offices in the King's Bench also are held by prescription 
as having existed time out of mind, or because no man <;an 
shew when the offices began. This being the antiquity of 
the office, and this its connection with the Common Pleas, 
the office of serjeant, or the state of serjeant, has always 

(«> Com. Dig. UtU Couits (C 5) ; Dyer 175 b. 

(6) 18 Vin. Abr. 110 ; Dyer 150 b. ; Com. Dig. title Courts (C 4; ; 3 Shep- 
berd*s Abridgement, 43. 
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Mr, Austin, been held as now. There is no time when any difference 
can be pointed out, in the state of a Serjeant, from that 
which exists at the present time. He was always created 
by writ. In 2 Inst S14, several rolls are cited, and cases 
mentioned, by which that is proved beyond question. It is 
OtTice of Ser- an office which certain persons have always been liable to 
jW, compui- gj,^ ^^j^j^ ^j^^y ^jgj^^ j^ compelled to fill, by writ. The 

writ has always been in the same form. In other cases 

beside Cary\ on the rolls and in the books, persons have 

been fined for not taking upon them the degree of serjeant. 

Cary'scase. In Card's case (a) the fine was levied and aftei'wards 

remitted, and at a subsequent period the name of Cary 
appears as a serjeant ; so that he refnsed to obey the writ 
originally; and upon process against his goods or against 
his property, he took upon himself the degree of serjeant, 
and then the fine was remitted. [Bosariqnet J. The amount > 
of the penalty has been altered ; formerly 100/. now 1000/.] 
In Lord Coke's Commentary on the Statute of Westminster, 
he says, " precisely as it is now, and at all times has been, 
has a seijeant thus appointed, and thus sworn, had exclu- 
sive audience in the Court of Common Pleas." This also 
appears from the 50th chapter of Fartescue, from Paston 
V. Genney (6), and from the Mirror. The estate of ser- 
jeant is also an estate for life ; an estate formerly repre- 
sented as being onerous to the party who was compelled 
to take it upon himself, rendering it necessary for him to 
Dudes and ad- incur considerable expense ; rendering it necessary for him 
offioB.^^ ^ ^ attend the Court of Common Pleas, which is part of 

his oath at the present day. It was also, on the other 
hand, beneficial to him ; because, if it did not directly give 
him a right to salary, it gave him pre-eminence and exclu- 
sive audience, and he was by the writ called into an order 
of men from whom alone the judges could be selected (c)« 
According to the language of the writ, the language of the 
oath, and the language used touching the estate of the ser- 
jeant, in all the antient authors, the public were provided,, 
on their most material occasions, with a body of pleaders, 

(a) Ante, 35, 36. (b) Ante, 39, 73 ; post, 89. 138. 

(c) The antient practice of appointing judges from amongst the seijeants 
has, of late years, been eluded by making the intended judge a serjeant pro 
re natii,— an occohional seijeant. 
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not the appointees of the crown, but persons recommended Mr. Austin. 



by the judges ; a circumstance which is dwelt upon by i^or- 
te8cue{a) in his chapter on this subject; so that they were^ 
as we know, not only according to theory, but in practice, 
appointed without taint or suspicion of taint of any impro- 
per motive. On the other hand, this body of pleaders was Number of ser- 
not a limited body — there could be no monopoly — in that J®|*°** unlimit- 
respect differing from the Marshalsea Court and other 
courts that have been mentioned — because the number is 
unlimited, the crown having a right to call to that estate any 
number that might be thought necessary ; and I suppose, 
that we are to presume, that the crown would call a suffi- 
cient number by whom the business of the Court could be 
carried on. This order of men has been called to attend 
the parliament. The earliest roll is of the date of 10 
JEdw.IlI.{b): they were appointed triers of petitions; they 
acted (if they do not act to this day) with the judges and 
with the masters in chancery; in this capacity, common 
bills sent down by the lords to the commons, are sent by 
the masters in chancery; and crown bills, or bills affecting 
Her Majesty, are taken down by the judges, or by Ihe Ser- 
jeants at law, a body of men who from all time have held 
an assigned rank and precedence in the country. Such are 
the incidents which are to be found to this state and de- 
gree of a Serjeant. Then how has this state and degree 
been held ? By the same title as that by which the Court Serjeants' te- 
itself exists. It is held by immemorial usage ; it is part of ^^^ of office. 
the common law, than which it is impossible to conceive 
any higher title; the state and degree of a seijeant at 
law, with its incidents, being held at the common law, it 
cannot be affected by the exercise of the prerogative of the 
crown. This country has been called by Burke, '* a coun- 
try of prescription" (c), it is eminently a country of pre- 
scription ; nor, for any of the highest offices, or the most 
important estates that are enjoyed, will it be possible to 
shew a clearer, if so clear, a title than for that of Serjeant at 
law. An estate and rank of this description cannot be 
altered by the prerogative. It is stated in Co. Litt. (d), 

(a) Fort de Laudibus, cap. 50. (c) Appendix* No. XXVI. 

(6) Appendix, No. XKV. (d) 90 b. 
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Mr. Auuin, and in Comyns's Digest (a), and in the other Digests under 
the same title, that the prerogative is nothing more than 
the rights, immunities, privileges, and the like, vested in 
the crown by the common law ; and that the prerogative 
cannot affect the common law. " Whatever is by the com- 
mon law, can only be affected by statute." Co. Litt. 115 b. 
During the whole tract of time to which the attention of 
the Court has been drawn, no interference of the crown, 
whatever, can be shewn. The crown has interfered to re- 
gulate precedence in the Common Pleas ; but that can 
hardly be called an interference of the crown, because the 
giving to one serjeant precedence over another, inter se^ 
cannot be said to affect the residue of the rights of that 
order of men. The history of the precedence given by 
the crown appears to be this, that it was conceded by 
courtesy, originally, by the rest of the members of the bar, 
to those advocates who appeared on the business of the 
crown. That, no doubt, is the cause of the difference in 
the practice which exists, between that which prevails at 
the present time, and the time when Lord Bacon com- 
plained that a Serjeant at law offered himself to be heard 
before the attorney general {h) ; because, at that time, there 
can be no doubt there was no serjeant who had not pre- 
audience of the attorney general and solicitor general. 
At the present time, not only have the attorney and soli- 
citor-general, but the king's counsel, who have not the 
degree of the coif, pre-audience before the Serjeants. That 
is to be explained in the same way ; the king's counsel 
were originally what their name imports, advocates em- 
ployed upon the king's business ; and for convenience^ and 
as matter of courtesy, other persons gave way to the king's 
counsel. With respect to this order of precedence, it 
deems to be an important circumstance, that a serjeant does 
not lose his right, or status, by becoming a judge, a master 
of the rolls, a commissioner of the great seal, or a lord 
chancellor. [Lord Brougham. Lord Eldon called Serjeant 
Palmer (c) "Brother Palmer/' every day he moved.] 
Many of the j udges practised in old times aflter they had beeii 

(a) Title, Prerogative, (A.) (b) Ante, 55; pott, 126. 

(c) Vide ante, 21, as to a serjeant practising in Chancery. 
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removed from the bench. Sir George Hutchin, " having been Mr, Austin^ 
the king's serjeant and afterwards made one of the commis- 
sioners of the great seal, and after having been discharged 
of that employment, insisted that his right of king's serjeant 
remained, not extinct by having been one of the keepers of 
the great seal, being collateral to the coif, no more than a Merger of their 
Serjeant's being made a judge, though he be afterwards ^^^' 
degraded from his place of a judge, extinguishes his place 
of a serjeant ; for determination whereof, the lord keeper 
Samers convened the judges, and there it was resolved by 
all, that he, being one of the keepers, had extinguished his 
place as king's serjeant, as acceptance of a judge's place ex- 
tinguishes his place of king's serj eant."(a) [Lord Brougham, 
Then do you hold that a king's counsel, being made a 
J udge, ceases to be a king's counsel ? ] A king's counsel 
is only an ordinary counsel, acting for the king — as judge, 
he can be counsel for none \ and therefore, by accepting 
the office of judge, the other employment is gone. It does 
not differ from the case of the attorney and solicitor-gene- 
ral ; they are all counsel for the crown, and their places 
are lost by an advancement to judgeships. But the ol^ject 
for which Sir George Hutchin's case is cited, is, to shew, 
not that a judge is a serjeant, but that the interference of 
the crown in regulating the precedence of the Serjeants, 
is not an interference which proves any right in the crown 
to regulate prescriptive rights, and also to shew that a 
judge loses precedence, whilst, according to the language 
of the case, the place of serjeant remains. From which I 
infer, that the precedence is no part of the place of ser- 
jeant. The office of king's serjeant is a mere office con- King's s^qcfint. 
ferred by the crown, collateral to the place of serjeant 
itself, and no instance can be shewn of the interference of 
the crown with the rank and station of a serjeant at law. 
With respect to the mandate of the crown, issued for the Warrant of 
purpose of enabling the attorney general to lead a solicitor ^ 
general who was the king's antient serjeant (6), that wa3 
a document which did not regulate the precedence of 
individuals, but of certain offices; and the precedence of 
the offices themselves is not regulated by that document 
as regards the Common Pleas, Supposing that document 

(u) 3 Levinz, 351. (6) Ante, 19. 
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Mr, Auitin. to be legal, it is inapplicable to the present case, because 
that has no eflFect whatever with respect to precedence in 
the Common Pleas. The attorney and solicitor general, at 
the time that document was recorded in the Common 
Pleas, could not be heard in that Court ; and therefore, 
to say that the attorney and solicitor general shall have 
precedence over the king's Serjeant^ may be saying some- 
thing available in the Courts of King's Bench, Exchequer 
and Chancery, but it is saying nothing to the purpose in 
the Common Pleas. Where any alterations have been 
made, touching the estate of a serjeant at law, they have 
been made by act of parliament. The case in Wynne's 
Tracts (a), was a proposition of the lord chief justice of the 
Proposed alter- Common Pleas. That alteration was proposed to be made 

by act of parliament, and the propositions were submitted 
by the lord chief justice in the shape of heads of a bill. It 
did not occur to him that it could be made by the crown. 
There are two modern acts relating to the creation of Ser- 
jeants, 39 Geo. III. c. 113, and 6 Geo. IV. c.95. The 
first of these acts was passed for the purpose of enabling 
the crown to make Serjeants in vacation, in order that the 
crown might make judges in vacation. The preamble 
recites, that judges can only be made of the degree of 
the coif. Upon a review of the authorities, there is no 
instance whatever of any interference by the crown ; and 
when any interference has taken place with this rank and 
state, it has been made by act of parliament. It is diffi- 
cult to say, in what respect the state of a serjeant at law 
differs from, and why it should not be called, an office. 
It seems to be strictly an office, and an antient office. 
In Cruise's Digest, Offices, s. 5, (quoting 4th Institute (£),) 
it is laid down, that there are a great number of offices 
which have existed time out of mind, and therefore said 
to be derived from immemorial usage. Is not this an office ? 
The parties are called by writ, and they are compelled to 
obey the mandate. In Rex v. Larwood (c), it is laid down, 

(a) Ante,2\, 22. 

{hi) Lord Coke says, " For it is a rule in law, that antient offices must be 
granted in such form and such manner as they have used to be, unless the 
alteration were by authority of Parliament." 4 Inst. 76. The words in the text 
appear to be Cruise's own. (c) 1 Ld. Raym. 29. 
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that the king may compel a subject to serve him in certain Mr. Austin. 
capacities. It is said, and truly, that the king may com- 
pel a man to assume and act in the office of sheriff, and 
other offices are mentioned. So the king might compel a 
person of 201. a year in land, to assume and take the estate 
of knighthood, clearly upon the ground of its being a public 
duty (a) ; and that will accord precisely with the duty of a 
Serjeant, because, by his oath of office, he is sworn not to 
attend to the behests of the crown alone, but to serve the 
king's people as one of the Serjeants at law, to counsel 
them that he be retained with, and not to delay their causes, 
and to give due attendance in the Common Pleas. There 
is a material distinction between ,the case of a serjeant in 
the Common Pleas, and that of an ordinary advocate. The 
Serjeant does not occupy the place of an ordinary advocate, 
be is the serjeant-countor or narrator, and his duty, ori- 
ginally, was to frame the pleadings in each cause in the 
Court; and he, and not the friend of the party, was liable Serjeants origin- 
for those pleadings, for deceit in pleading, or for interrupt- ^^^y.^^ 1^^^^' 
ing the due course of justice in that particular. And that 
may also account for that antient rule, that a Serjeant's 
hand must be put to all pleas in that Court (&). In the Year 
Books, it is uniformly stated, that the Serjeants appeared. 
The plea was ore tenus; and when that became incon- 
venient, it was natural that the serjeant*s signature should 
be affixed to the document, and that was the origin of that 
practice. It has been suggested, that this could not be 
an office, because no fees are attached to it. It is not 
necessary that fees should attach in order to constitute an 
office; but I will shew that fees are attached. In the pas- 
sage cited from the Mirror (c), every pleader is bound 
to serve the common people, or those who have need of 
thein, far their fees. And afterwards, in the 4th section Sei}eants' fees 
of that chapter it is stated, ^' The fourth thing is, as to his 
salary, concerning which four things are to be noted," so 
that the word * fees' and the word * salary' are used ; and 
it is so in the original ; the words* fees' and ' salary' are dis- 
tinctly mentioned in this antient treatise. And in the pre- 

(tt) See Appendix, No, XXVll. (6) Ante, 23, 58, 59. 

(c) Ante, 31. 
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Mr, Auuin. ceding chapter (a), section 4, which treats of rewards and 
fees, it is stated, with regard to the judges who serve the 
king, that it is lawful for them to take twelve pence from 
the plaintiff, after hearing the cause, and no more, though 
there be two plaintiffs ; and the pleader, six pence. Now 
the pleader is a serjeant-countor, so that there is something 
exceedingly like an antient payment, both in respect to its 
amount, and the mode in which it appears to be reserved : 
" and a knight sworn a witness four pence, and every juror 
four pence, and the two sumners four pence ;" and then it 
goes on to say, that in the time of king Henry I. the 
judges were forbidden to take the fees, but not the ser> 
jeants; therefore their fees remain — ^therefore it can be 
shewn that they have fees. An instance has been found in 
which an action has been brought for fees by a serjeant, 
M. 21 Henry VI. fo. 4, pi. 6, and fo. 4. pi. 6. Newton 
asked of Fortescue, the chief justice, this question, *' An 
attorney of this place brings an action of debt for his salary, 
and declares that he was retained with the defendant in 
the office of attorney &c.,T~whether the defendant can wi^e 
Wager of law. his law.^" Fortescue says ** No, because the party can 
compel him to be his attorney against his will; but if the 
action be brought because he was attorney in an inferior 
Court, the defendant should wage his law." So noted, 
agreed 6 nota in E. 3 Henry VI. pi. 13. '^ Pole, serjeant, 
brought a writ of debt, and declared that he was retained 
to be of counsel for the defendant for two years, taking by 
the year lOZ. The defendant waged his law (&) ; and it was 
held by all the justices that he ought to have his law, not- 
withstanding that it was shewn to them that a seijeant is 
compellable by law to be of counsel with any person as 
well as a serjeant is compellable to serve : wherefore, &c." 
That case is thus cited by RoUe (e) : ^^ If a serjeant at law 
brings writ of debt, and declares that he was employed to 
be of counsel for the defendant for two years, taking by 

(a) Mirror, chap. 2. 

(b) As to the cases in which this mode of trial, by the oath of the defendant 
^nd his compurgators, was allowed, see Com. Dig. title Wager of Law ; 15 Via, 
Abr. title Ley Gager. It is now abolished by 3 & 4 Will, IV. c. 42. 

{c) 2 Roll. Abr. Ley Gager, 108. 
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the year 10/., defendant may wage his law, though the Mr. Auftin. 
Serjeant be compellable by law to be of counsel for any; 
but this is by contract for the year/' And in 1 Viner's 
Abridgment, 63, (a) this case is cited from Brooke's 
Abridgment, ** Brooke says, it seems that he is not com- 
pellable to be of counsel for a whole year, or for two 
years, or for any fee certain for the whole year; that would 
be so." There ia no authority for saying that a serjeant is 
compellable to be of counsel for a certain time. It is ap- puty of Ser- 
prehended his duty is this : he is bound to attend in the ^®^° ^' 
Common Pleas, and during his attendance there he is 
bound to be serjeant for such as make the necessary appli- 
cation to him, and have the necessary business' to transact. 
If this action of debt had been brought by a seijeant for Debt, for fec». 
services performed in any given cause, there would have 
been no wager of law, but the action would have Iain. It 
is not to be wondered at, that an action of debt has not 
been brought lately for Serjeant's fees (ft). Fees, however, 
are not necessary for the purpose of shewing that this is 
an office. It is quite sufficient that it be a place of pre- 
eminence, although no fee should be attached to it. There 
are many prescriptive places, which are undoubtedly offices, 
to which no fee is attached. A serjeant is also, by virtue Serjeants, ex- 
of his place, exempt from attendance upon the king: in emptfrom miii- 

, . , . p IT 1 tary service a Qd 

war; that is to say, he is exempt from a public duty; from knight- 
11 Henry YU. cap. 18. An authority to the same effect ^^^^' 
may be seen in Dugdale's Origines, 137; and in that same 
book, chapter 51, it appears that Serjeants at law were 
originally exempt from taking the degree of knighthood. 
** It seems," he says, " that those of this degree were not 
antiently made knights; for I find that Serjeant JRolfe, 
likely to be fined, pleaded his privilege that he was a ser- 
jeant at law, and bound to attend the Court of Common 
Pleas, and not elsewhere (c)." The Serjeant's office or place Their office, 
is for life; and upon a review of all the incidents it appears held for life. 

(a) Bro. Abr. Ley Gager, pi. 45. 

(b) Qu«r«/ whether fees would be recoverable, except upon i special con- 
tract. Vide 6 Via. Abr. 478 ; Jenkins v. Slade, 1 Carr. & Payne, 270 ; Cram- 
mond V. Crouch, 2 C. & P. 77 ; Poacher v, Normant 3 Barn. & Cressw. "^44, 
and 5 Dowl. & Ryl. 648 ; Davies v. Sibley, 6 D. & R. 4 ; Appendix. 

(c) Appendix, No. XIV. 

G 
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Mr. Austin, that this place is an office. It is laid down in Humphries 



V. Paget (a), that if one cannot be turned out of an em- 
ployment without cause, that is an office. It is exceed*- 
ingly difficult to find any in the books — any adequate 
definition of an office ; but taking into consideration all 
these incidents, it appears to be clear that this is an office; 
and from the two instances in Dugdale {b), it is clear that 
a Serjeant can only be discharged by writ- This being, 
therefore, an antient office, the law which is applicable to 
antient offices is applicable to the degree and state of a 
Serjeant. Now what is that law ? In 4 Inst. 75, and 3 
Law as to an- Cruise, Office^ sections 8 and 9, where the cases are col- 
tient offices. lected, this rule is laid down in the most express and un- 
equivocal terms, that antient offices must be granted as 
used, unless altered by act of parliament. That is the 
language of the 4th Institute (c) ; the reason being plain 
enough, that if they were not granted as used, they would 
not be the same offices. So it is clear, that before the 
statutes (rf), the crown would not appoint a judge of the 
superior Courts for life ; Bacon's Abridgment, Courts A. 
Nor could the crown grant the office of judge, reserving 
the appointments and the offices incidental to the judge- 
ship — the whole appointment would be void, as in the case 
cited of the office of exigenter, the case of Shrogges v. 
Cokehill, in Dyer (e); with reference to which case it may 
be observed; that the pretended appointment by the crown 
took place during the pretended vacancy of the chief 
justice. In Mitton& case (/), and in the notes by the late 
editors (^), that that was a case in which the crown af- 
fected to appoint a Court, and that was likened to this 
case. It is, as if the office of sheriff were granted, reserv- 
ing the appointment of clerk of the county court. From 
the case of the Duchess of Grrafton v. Holt (A), the same 

(a) 1 Keble, 689. And see Gooday v. Clerk, 2 Cronipt. Mees. & Rose. 
273, and 1 Gale, 177. 

(b) Origines, 139, 140. (c) 4 Inst. 75. 87. 

(d) Appendix, XXX. («) Dyer, 175 ; ante, 62. 

(/) 4 Co. Rep. 32 b. 

(g) The notes, as far as the 4th part, were by the late Mr. Thomas^ the 
subsequent notes are by Mr. Fraser. 
(/i) Skinner, 354; ante, 54. 
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inferenee is deducible. So in 2d Salkeld, 439 (rt), a grant Mr. Austin, 
of the office of marshal of the King's Bench, reserving the 
office of chamberlain, was held to be a void grant. If^ Incidents can- 
therefore, this state of a serjeant be an office, the crown °°[ ^f granf of 
cannot infringe upon this, one of its antient incidents. But ^^^^ 
supposing it should be thought that it is not an office, the 
rale applicable to antient offices would be as strictly appli* 
cable to the state of a seijeant, enjoyed, as it unquestion- 
ably is, by immemorial usage. The case is the same in 
every particular, and no reason can be assigned why a dif- 
ferent rule of law should apply. Could the crown exclude Exclusion of 
the seijeants from the Common Pleas ? Could the crown Seijeants. 
Umit the number of Serjeants in the Common Pleas ? And ^^nim^*)° ** 
which,' perhaps, is a still stronger case, could the crown j. . . j.^^ 
impose a new oath, or alter the writ? There is great au- antient form of 
thority in answer to that last question. In the introduc- °^' * ^^ ^"*' 
tion to Croke Charles, by Sir Harbottle Grimstone, and in 
Sir William Jones's Reports, 63, slight irregularities in the 
writ were held to vacate it. One was this ; the return was 
immediate, and the writ was vacated, and a new writ 
issued, upon which the seijeants were called ; and on 
account of the omission of various ceremonies, usually per- 
formed upon the admission of Serjeants at law, the call was 
held to be irregular, and a new call took place. It will be 
scarcely contended that the king could alter the writ, or 
direct that a new oath should be imposed, or that any of 
the alterations could be made by the crown which are sug- 
gested — ^then how could the crown admit other counsel 
to an equal audience in the Common Pleas ? That is a Diminution of 
diminution of the privileges enjoyed by the Serjeants — an s^rj^ams.°' 
interference with the usage of the office. Could the crown 
make a serjeant, reserving or excepting the privilege of 
exclusive audience? Would a writ with any such reser- 
vation be a valid writ ? To admit, as has been done by 
this warrant, other counsel, to equal audience in the 
Common Pleas, is a diminution of the antient privileges 
of the office of serjeant. And it *is clear law, that the 
crown cannot grant any franchise or privilege interfering 
with an established franchise or privilege, whether it be 

(a) Anon, 3 Anne, 

g2 
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Mr, Austin, 
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immemorial^ or existing by grant or charter. Much learn- 
ing upon that subject will be found in 2 Inst. 406, where 
Lord Coke is treating of grants of fairs or markets. In the 
grant of a fair or market there is the usual clause, '' ita 
quod," &c. But it has been held, that this need not be 
expressed, because it is implied in law ; JRex v. Butler (a). 

I submit, therefore, to your lordships upon both these 
principles, that the crown cannot interfere, whether the 
state of a seijeant be an office, or a state existing by im- 
memorial usage. There are many offices with respect to 
the coronation, in derogation of which the king could not 
make a new grant — offices that are merely honorary {b) ; and 
yet with respect to those offices, it cannot be contended 
that the crown could either alter the original forms, or 
make a new office in derogation of them. [Lord Brougham. 
Have you any instance of an assise of office being brought, 
where there were no fees or emoluments? I have been 
looking into Comyns's Digest, and can find none (c). The 
modem mode of trying it (^), would not do, because that 
implies fees; but an assise of office, one should think, is 
not so strict.] It would rather seem that an assise could 
not be brought by a Serjeant at law. [Lord Brougham. 
Then you get upon rather dangerous ground. If a serjeant 
comes for a remedy for a disturbance, might there be an 
action upon the case for a disturbance, all the Serjeants 
joining, as all the Dippers (£) did, as one plaintifi*? 

Lord Cottenkam, C. We will proceed with this on the 
2d of February. 

Adjourned. 

(a) 3 Lev. 220 ; 9 Ventr. 344. 

(6) These offices are said to be honorary, (or rather honorable,) in respect of 
their connection with the person of the sovereign ; but to most of these offices 
fees are attached, the right to receive which may be said to have been infringed 
by the regulations made at the last two coronations. 

(c) TitU, Assise (B. 2, 3) ; and see F. N. B. 179 K, n. (a). 

(d) By action for money had and received. As to the origin of this mode of 
trying the title to an office, see Howard v. Wood, Sir T. Jones, 126 ; 2 Levinz, 
145 ; 2 Show. 21 ; Earl of Montague v. Preston, 2 Ventris, 170 ; Itains v. 
Commissary of Diocese of Canierbury, 7 Modem, 147 ; Gifford's case, 1 Salk. 

333. 

(e) In Weller v. Baker, 2 Wilson, 414 ; fost, 117. 
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LORD DENMAN. C. J. 
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STEPHEN LUSHINGTON, D.C.L. Judge of the Court 
of Admiralty. (6) 



Second Day. 



Mb. Austin. {In continuation,) Upon the former occa- 
sion I contended that the rights and the duties of the Ser- 
jeants at law were enjoyed and prescribed by antient usage — 
that that usage has been uninterrupted, neither interrupted 
on the part of the crown, nor by any other authority — that 
there were only two instances of any interference with it, 

(a) His lordship was not present on the 1 0th of January. 
(6} Bir. Baron Parke, who had attended on the lOth January, was not pre- 
Gcot at the sitting of the Court, but arrived during the argument. 
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those modem and of comparatively little importance, and 
both by the authority of parliament — and that, upon that 
ground, the legality of this warrant could not be sustained. 
This is the principal ground upon which I rely, as these 
considerations appear to be clearly decisive of the present 
question. But the same proposition may, it is submitted, 
be supported, on the ground that the exercise of the prero- 
gative in the present instance, is an interference with the 
constitution and proceedings of one of the antient Courts. 
In 4 Inst. 71, this is laid down: '^ The king bath com- 
mitted all his power judicial, some in one Court and some 
in another, so as if any would render himself to the judg- 
ment of the king, in such case where the king hath com- 
mitted all his power judicial to others, such a render should 
be to no effect. And 8 Hen, VL, the king doth judge by 
his judges, the king having distributed his power judicial 
to several Courts, and the king hath wholly left matters 
of judicature according to his laws to his judges." In the 
next page (a), where Lord Coke is referring to the various 
means by which the Court of King's Bench acquired its 
civil judicature, is this passage : '* If any person be in the 
custody of the marshal, be it by commitment, or by latitat, 
bill of Middlesex, or other process of law, it is sufficient to 
give the Court jurisdiction ; and the rather, for that the 
Court of Common Pleas is not able to dispatch all the 
subjects* causes, if the said actions should be confined 
only to that Court, and seeing none but Serjeants at law 
can practise in the Court of Common Pleas, it is neces- 
sary that in this Court of King's Bench, apprentices (a) and 
other counsellors of law, might by experience enable them- 
selves to be called Serjeants afterwards, otherwise Serjeants 
must want experience, which is the Ufe of their profession, 
and the proceedings of that Court for so long a time, and 
under so many honourable judges and reverend sages of 
the law, hath gotten such a foundation as cannot now, 
without an act of parliament, be shaken." The entire 
chapter " Of the Court of King's Bench," contains many 
maxims of the same description. The case of Prohibitions 



(a) 4 Inst. 72. 



(6) Appendix, No. I., XIII. 
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in the 12th Report (a) is a case of great importance upon Mr. Austin. 



this subject. The same propositions are repeated in the 
2nd Institute {b)y and in Comyns's Digest {c). In the 4th Court of Chi- 
Institute(^)9 Lord Coke, in treating of antient courts of ^* ^^* 
chivalry, lays down the proposition in this form, " no ad- 
dition either of persons or of jurisdiction can be added to 
this court (of chivalry), unless it be by act of parliament ; 
for antient Courts ought to be exercised according to the 
antient and right institution." It foUowis from this doc- Modeofcreat- 
trine, and it will hardly be disputed, that although the io1>i"vwSu*''* 
crown may vary the number of judges, that being consist- 
ent with the prerogative as being consistent with usage, 
the crown cannot create judges in a different way from the 
old mode. The chief justice of the King's Bench is Chief Justice of 
created by writ, and eannot be created by patent. All the creaued bv°writ. 
other judges, the chief baron of the Exchequer, and the 
chief justice of the Common Pleas, are created by patent; 
and the crown cannot create the other judges by writ, just 
as the crown could not appoint an utter barrister a judge, 
but must appoint a serjeant at law; so a serjeant could not 
be created by patent, the usual course and usage from time 
immemorial having been to create Serjeants by writ. The 
whole of this doctrine is most clearly laid down in 2 Haw- 
kin's P. C. chapter 1. '^ As to the first point, I shall take 
it for granted that the king, being the supreme magistrate 
of the kingdom, and entrusted with the whole executive 
power of the law, no Court whatsoever can have any such 
jurisdiction, unless it someway or other derive it from the 
crown. Yet it seems, that the king himself cannot sit in Kingcaunot&it 
judgment upon any indictment, because he is one of the **^" ^^' 
parties to the suit, and therefore, where it is said in some 
of our antient histories, that our kings have sometimes sat 
in person with the justices at the arraignment of great 
offenders, probably it ought not to be intended that they 
came as judges, but as spectators only, for the greater 
solenmity of the proceeding. And it is said by Sir Edward 
Coke, that the king has committed and distributed all his 

(a) 12 Co. Rep. 64. (6) 2 Inst. 186. 187. 

(e) Com. Dig. Courts (A.) (d) 4 iDSt. 125. 
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Mr. Austin, power of judicatuTC to several Courts of justice ; and 
though it may be argued with the highest probability^ both 
from the nature of the thing, and the constant tenor of our 
antient records and histories since the Conquest, and also 
from the form of all process in the King's Bench and 
Chancery, which is always made returnable before tbe 
king himself, that in old time our kings in person often 
determined causes between party and party, proper for 
those Courts, yet at this day, by the long, constant, and 
uninterrupted usage of many ages, our kings seem to have 
Authority of delegated their whole judicial power to the judges of their 
crown delegated several Courts, which, by the same immemorial usage, have 

gained a known and stated jurisdiction, regulated by cer- 
tain and established rules, which our kings themselves 
cannot alter without an act of parliament. For it seems 
to be clearly agreed, that the king cannot give any addi- 
tion of jurisdiction to an antient Court, but that all such 
Courts must be holden in such manner, and proceed by 
such rules, and in such cases only, as their known usage 
has limited and prescribed ; and from hence it foUoweth, 
that as the Court of King's Bench cannot be authorized to 
determine a mere real action between subject and subject, 
so neither can the Court of Common Pleas to enquire of 
felony or treason. Nay, it is said by some, that the king 
is so far restrained by tbe antient forms in all cases of this 
nature, that his grant of a j udicial office for life, which has 
been accustomed to be granted only at will, is void. And 
the law is so jealous of any kind of innovation in a matter 
so highly concerning the safety of the subject, as not to 
endure any, the least, deviation from the old known stated 
forms, however immaterial it may seem." [Lord Brougham. 
James I. sitting In the King's Bench, when James I. came there, the chief 
Bench.^*"^ ** justice made way for him, and put him on the bench ; and 

I dare say, if any body had moved before His Majesty, he 
would have been very ready to give judgment. Lord WyU" 
ford. He sat on the bench, and the judges sat at his feet; 
though the judges placed him in that situation, he had not 
a right to decide.] Upon the occasion to which Lord 
Brougham has referred, a very amusing discussion took 
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place between His Majesty and the judges (a); the king Mr. Austin. 
not at all conceding to Lord Coke's suggestion that it was 
not competent for His Majesty to decide questions of law, 
*' for the king said, that he thought the law was founded Dispute be- 
upon reason, and that he and others had reason as well as and Lord Coke. 
the judges. To which it was answered by me," says Lord 
Coke^ " that true it was that God had endowed His Ma- 
jesty with excellent science and great endowments of 
nature, but His Majesty was not learned in the laws of His 
realm of England, and causes which concern the life or 
inheritance, or goods, or fortunes of His subjects, they are 
not to be decided by natural reason, but by the artificial 
reason and judgment of law, which Ivlw is ah art, which 
requires long study and experience, before that a man can at- 
tain to the cognizance of it." [Lord Ahinger. " With which 
the king was greatly offended, and said that then he should 
be under the law, which it was treason to affirm, as he 
8aid"(i).] Yes, because at the suggestion of the Archbishop 
of Canterbury, the king thought it was competent to himself 
to determine the legal rights of private parties. That being 
an undoubted maxim of law, with reference to the constitu- 
tion of Courts of justice, it is clear that the effect of this 
warrant is to interrupt the Serjeants in the place they have 
immemorially occupied in the Common Pleas ; and I do 
not know how it could be said, looking at the history of 
that body, that they are not constituent parts of that Court. 
They were so treated in Paston v. Genney (c), a case of Paston v. Ge»- 
the greatest importance with reference to the matter now ^^' 
nnder discussion. In that case, Bryan, C. J, speaks of 
Serjeants as being not the ministers but members of the 
Court, ** and he says, the Court cannot be occupied without 
them," and there is this remarkable distinction in the lan- 
guage held by the judges in that case, with reference to 
barristers in general and Serjeants at law. The lord chief 
justice said, '^ if a serjeant do not do his duty to his client 
by pleading for him, or misconducts himself against the 
terms of the statute, he may be estranged, so that he shall 

(a) 12 Co. Rep. 64. 

(6) Lord Coke adds, " To which I said that Bracion saith, quod rex oon 
debet esse sub homine, sed sub Deo et lege." 
(c) Ante, 39 ; post', 132. 
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Mr. Austin, not plead/' he says, that the Court cannot make him not 
a Serjeant, that power is disclaimed^ but that he may be 
estranged. [Lord Abinger, They may forejudge him, and 
put him out of Court.] I dare not quite assent to that 
proposition. I do not know that the words are equivalent 
to that; but what was said was of a serjeant not pleading in 
the Court of King's Bench, where the serjeant pleads with 
the same rights as other counsel, the judges of the King's 
Bench held, that if a serjeant did not do his duty in that 
Court for his client, they would forejudge him; and in the 
end of that case it is said, that if an apprentice (a) offend 
against the statute, he shall not be forejudged, but he shall 
be ousted del bar ; I am quoting this case, and the lan- 
guage of the judges upon that antient occasion, to shew 
the light in which the Serjeants sit in the Common Pleas. 
It is not, however, simply that I conceive that the order 
of Serjeants occupies a different position in the Common 
Pleas from the position occupied by barristers in the other 
Courts, because it is impossible to contend that the Ser- 
jeants are not members of the Court itself, and that the 
Court cannot, without infringing maxims of law laid down 
in those books which have been quoted, interfere with the 
privileges of members of that Court. It may be true that 
the main object of the statutes of Edward IL, Edward III., 
and Richard II., prohibiting the crown from sending letters 
signed by the Privy Signet or Privy Seal to the Courts of 
justice, was to prevent the undue interference of the crown 
in the litigation of private suits ; but the language of those 
statutes, and the mischief, apply, as distinctly, to the case 
of the crown sending a missive to any of the Courts for 
any purpose. The statutes were so construed, in a case 
cited by the lord chief justice from Anderson (ft). By 
2 Edw, II. cap. 8, it is quite established, that the justices 
shall not on account of any letter from the king, cease to 
do right. [Lord Wynford. I think there is something in 
the oath when a man is made a judge, that he will not 
attend to any letter from the king.] That oath is provided 
in the next statute, which is one of those statutes which 
were periodically made and periodically broken, and which 
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Judges* oath. 



(a) Appendix, No. I, Xlll. 



(h) Cavendishes casCi 1 And. 152. 



case. 
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were only established by long usage. The 18 Edw* III. ^^- AutUn. 
Stat. 4y coDtains the oath of the judges, ''and that ye judges* oath. 
deny to no man common right, by the king's letters, nor 
none other man's, nor for none other cause, and in case any 
letters come to you contrary to the law, that ye do nothing 
^by such letters, but certify the king thereof, and proceed 
to execute the law notwithstanding the same letters (^E)." 
That statute, I presume, was broken so early, as to render Letters under 
it necessary to enact another in the 20th o( Edward IIL, to "^^ ^ ' 
require (b) that the justices shall do right to all persons, 
without regard to letters under the great or under the 
petty seal. Then comes the last of the statutes of this 
description. In the 1 1 Richard II. cap. 10, the law is 
laid down more distinctly, and seems finally to have pre- 
vailed, it is '' That letters of the signet, or of the king's 
privy seal, shall not from henceforth be sent in damage or 
prejudice of the realm, nor in disturbance of the law." 
There it is found in its most general form. In the case in Cavendish's 
' Anderson (c), reported at much greater length in Pettyt's 
Jus Parliamentarium (d), Queen Elizabeth had by false sug- 
gestion created a new office in the Common Pleas. The 
judges of the Court refused to admit the patentee to exe- 
cute the duties of the office ; whereupon Her Majesty sent 
a first, and a second letter, under her privy seal, to the 
judges of the Court, commanding them to admit the 
patentee; and the judges held that that was in violation of 
those statutes, for they said, that Her Majesty was not so 
to interfere, to the disturbance of the law, and to the dis- 
turbance of common right. That must apply to the 
case where the crown affiscts, by its prerogative, to interfere 
with the order, course of proceeding, and rules of the 
Court; because they are just as much law, as what may be 
called the substantive law of the land. Some of the more 
important of these subsist by force of usage; some less 
important are made from time to time by the judges under 
the qualified power possessed by them of regulating the 
proceedings of their courts. In Lane's case (e), the point 

(a) It will be seen Appendix, No. XXIX, that this clause is mistranslated. 
(6) 20 Edw. III. c. 1. (c) 1 And. 152. 

(d) Page 68. («) 2 Co. Rep. 16 b. 
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Mr, Austin, WES, whether the Exchequer, by the common course of the 
Court, could make certain leases under the seal of the 

CursosScac- Court. It was adjudged, that the lease under that seal 

was good, though it would not have been good under the 
seal of the other Courts, " and that, by the common usage 

Lane's case. of the Court of Exchequer, for," says Lord Coke, " the 

customs and courses of each of the courts of the king are 
as the law, and the common law from the universality of it 
takes notice of them, and it is not necessary to allege in 
pleading any usage or prescription to guarantee them, and 
it is holden in the Year Books (ci), that the course of a 
Court makes a law, and it is holden that every Court of 
Westminster ought to take notice of the customs of other 
Courts." Almost all the authorities on the subject are 
referred to in Lane^s case (ft), and in the marginal notes to 
that case, so that there can be no doubt, (indeed it hardly 
wants authority to establish such a proposition,) that the 

Courae of court, course of a Court is the law of the Court, and is part, 

awo couru therefore, of the common law. If it should be denied, that 
the Serjeants at law occupy their place by any of these 
titles, it cannot be denied, that the Serjeants have occupied 
their places in the Common Pleas by the course of pro- 
ceeding in that Court. They must either have that right by 
antient usage, or as members of the Court, or as officers of 
the Court, or they must occupy their places by the course 
and usage of the Court. If this be true, then no rule of 
the Court, however minute, can be altered by the king's 
letter. The Court of Queen's Bench has confined the 
privilege of moving for a criminal information, to counsel, 
and they do not allow the party himself to make such 
motion (c). That is a rule of the Court in a very small 
matter; but that rule, however insignificant, could' not 
be set aside, or interfered with, by any order of the king. 
In this case, by an order of the crown, there has been 

(a) Case of InformatioD in Rem, Longo Quinto, 1 ; Case of Error as- 
aigned on practice of Common Pleas, Appendix No. XX. 

(6) 2 Co. Rep. 16 b. 

(c) See Rex on the pro&eculion of H, Hunt v. Justices of Lancashire^ 1 Chit. 
Rep. 602; Rex v. Brice, ib. 352 ; Pitt, ex parte, 2 Dowl. P.C. 439; Fenn, 
ex parte, ib. 527. 
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a positive infringement of a rule of the Court of Com«^ Mr. Austin. 
mon Pleas. In Simson v. Neale (a), already cited, the ~" ~ 

question was, whether the plea of nul tiel record was good, 
as not being under a Serjeant's hand. ^' It was answered Simions.'SeaU, 
by the serjeant for the defendant, that all pleas whatever, 
except the general issue, ought to be signed by a serjeant, 
and that it appears by the Year Books, for ages succes- 
sively, that this plea of nul tiel record was always pleaded 
by a serjeant at the bar, and cited 19 Hen, VL 79 b, 80 a, 
and many other cases from the Year Books, and said, that 
the case cited out of Cooke's book (J), is not agreeable to 
the rule pronounced by the Court in Upton v. Pullyn ; 
but the catalogue of pleas inserted by Sir George Cooke 
there seems to be intended to draw practisers into the ., •. r 

/ , , Necessity of 

Common Pleas. But what was chiefly insisted upon serieant's 
was, thai, as the plea of a recovery in the Court of Jf^l^^^,. 
King's Bench in this case was pleaded and signed by a 
serjeant, the same ought to be replied or answered by a 
serjeant, propter dignitatem; for that no attorney or ap- 
prentice can answer a serjeant, or plead any plea in the 
Court of Common Pleas; and of that opinion was the 
Court," and the case was disposed of accordingly. That 
was a rule of practice and part of the course of the Court 
of Common Pleas. The operation of this warrant is to set 
aside the rule of the Court. For in Power v. Izod{c), Powerv.Izod. 
which has been also referred to for another purpose (e/), the 
question was made, with respect to the validity of a plea 
signed, not by a serjeant, but by an utter-barrister. Against 
the plea it was urged, that though the bar at large are 
now admitted to practise under this warrant in the Com- 
mon Pleas, nothing had been done to alter the rule which 
required the signature of a plea by a serjeant; and the lord 
chief justice says, that the terms of the warrant are without 
qualification, and enable an utter-barrister to discharge in 
that Court every duty of an advocate. So that the point is 
taken. Here, is an antient rule of this Court, requiring all 

(a) Ante, 58, 59. 

(6) Upton V, Pullyn, Sir Geo. Cookers Cases of Practice, 41. 
(c) 1 Bingh. New Cases, 304 ; S.C.I Scott, 119 ; S. C. per noim Power v. 
Fry, 3 Dowl. P. C. 140. {d) Ante, 16, 59. 
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Mr. Austin, pleas to be signed by the hand of a serjeant. Upon the ob- 
jection being taken^ that the rule has not been complied with, 
the Court rules that the warrant (assuming the warrant to be 
goody) renders it competent for an utter-barrister to sign 
those pleas; thereby setting aside the antient rule and 
course ofproceedingof the Court, which (as it is said in the 
case in Wikon) is to be found for ages in the Year Books. 
Warrant re- But looking at the terms of the warrant itself, I need not 
orrdwoTcom" ^^^® quoted that particular instance, for the warrant itself 
mon Pleas. goes much further. In express terms it requires the chief 

justice of the Common Pleas and his companions, '^ to 
make proper rules and orders of the said Court, and to do 
what may be necessary to carry this our purpose into effect." 
Now, it is quite as incompetent for the crown, by its pre- 
rogative, to require the judges of any of the antient Courts 
to make rules, as to require them to set aside or vary them. 
That passage alone, in the warrant, would be quite sufficient 
to bring it within the statutes which are still in force, and, 
on that ground alone, the warrant cannot be sustained. 
Collier v. Hicks. In Collier y. Hicks (a), the power of the crown to order 

Courts to hear, or not to hear, a certain class of advocates, 

was partially considered, and if I may take the liberty of 

saying so, not accurately considered on all the points, but 

accurately considered on this point. About that time, 

there were several cases before the King's Bench as to the 

power of magistrates, under certain circumstances, either 

Right of attor. to exclude the public, or to exclude attorneys. That was 

by^Justices of'^ *^° actlou of " trespass for assaulting the plaintiff," who 

peace (b). ^^g ^jq attorney, ** and turning him out of a police office : 

plea, that two of the defendants, being justices of the peace, 
were assembled in a police office to adjudicate upon an 
information against A. J?., for an offence against a penal 
statute, and were proceeding to hear and determine the 
same, when the plaintiff, (being an attorney), entered the 
police office with the informer, not as his friend or as a 
spectator, but for the avowed purpose of acting as his at- 

(a) 2 Barn. & Adol. 663 j post, 128; and see notes to Dewdney v. Cooper, 
5 Mann. & Ryl. 324. 
(/>) Vide post, 124 n. 
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torney and advocate touching the information." It was a Mr. Atistin, 



case in which the justice had full power to hear and finally 
determine, and the question arose on demurrer, whether or 
not he had a right to appear as attorney and advocate in 
that proceeding, the justices before whom the proceeding 
took place having refused to hear him. [Lord Wynford. 
And committed the assault by turning him out.] Through* 
out that case, this question is treated as being a question 
upon the proceeding and practice of the court ; and it is 
necessary to make that observation, because, in the lan- 
guage employed by some of the learned judges, there was, 
perhaps, a little inaccuracy in dealing with this question. 
As applicable to the higher Courts, it was not necessary 
to consider that point. "The question,*' says Lord 2>n- judgment of 
terden, " raised in this case is, not whether any person LordTeaterden, 

. p . « . in Colliery, 

has a right to be present on the trial of an mformation be- Hicks. 
fore a magistrate, as long as he conducts himself with de- 
cency and propriety ; nor whether any one, whether attor- 
ney or counsel, or of any other description of persons, 
may or may not be present and take notes, and quietly 
give advice to either party ; but the question is, whether 
any one is entitled, without permission of the magistrate, 
and as a matter of right, to attend and take part in the 
proceedings as an advocate, by expounding the law and 
examining the witnesses. This was undoubtedly an open 
court, and the public had a right to be present as in 
other courts ; but whether any persons, and who, shall be Restricted right 
allowed to take part in the proceedings, must depend on of audience in 
the discretion of the magistrates, who, like other judges, 
must have the power to regulate the ])roceedings of their 
own courts. The superior courts do not allow every per- 
son to interfere in their proceedings as an advocate, but 
confine that privilege to gentlemen admitted to the bar by 
the members of one of the Inns of Court. They do not 
allow attorneys to act as advocates, and in one of them, 
(the Court of Common Pleas,) even all gentlemen of the 
bar are not allowed to exercise all the duties of advocates, 
but the full privilege of so doing is confined to those who 
are of the degree of the coif. So, doctors of the civil law 
are not entitled to act as advocates in the Courts at West- 
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Mr. Austin. mii^teFy aUboQsgh tjiey . may do 8o hy special permkeion. of 
tbo8^ CpurtSr" ' .1 do not find that the case hasoccniiied 
pf a doctor of civil law- beiog heajrd in the Court of Ck)DD* 
mon Pleag.^ [.Tifidal^ C. J. They have been sent for on a 
special embassy TT^.p^ir of doqtprti^. hor^ I)enman. Tba 
Court ask (.he opinipn of per$on^ learned in that particular 
Dociors of Law. dep^irtmentf But if that »were ^ very day'iS practice, it. would 

prove nqthjpg agaip^t the .exclusive .righ^. of the Serjeants. 
hofd, jProf^gbam., Thp Court of King's Bench used, sojpoie^ 
tio^esy to ordei:.tbe.atten$}anpe of a couple of doctors, that is, 
a civilian on a side.; \y^t then it ^as always a matter of spe- 
cial permissions and if the doctor bad not happened torbe. a 
banister, be would. n.ot move the. Court.] That is rather 
consulting him in the character of juris peritus. ^Campbell, 
A. G. I apprehend :they appear as advocates. Lord 
Brougham. They argue on each side as advocates* Lord 
Cottenhamf C. They are there by special invitation. Canip^ 
hellj A. G- They are called upon pro hkc vice.] But they 
are not called upon as advocates ; just as nobody ever heard 
of any other counsel, than the doctors, appearing in the Court 
Doctors' Com- at Doctors' Commons. I was there once suggesting^ but 
mons. j^Q^ appearing as a, barristpr. [Lord Wynford* In the com- 

mission w|iich sat upon the subject of the amendment of the 
law, it was very much discussed, whether, in certain cases, 
barristers might not be adn^itted to practise at Doctors 
Commons ; and none pf us, I believe, thought it could be 
done without an act of parliament (a). Lord Brougham, 
Doctor Lu^hingtpn says, that the civil lawyers never 
claimed any right (J).] With reference to the remark thrown 
put by Lord Wgnford, I should apprehend that his lord- 
ship would find, on looking into the subject, that it was 
quite impossible for the king, or any other authority but 
parliament, to interfere with that. [Lord Wynford. We 
did look very fully into it, — Lord Chief Justice Tindaly 
Lord Tenter den. and some others, — and there was hot a 
doubt in the minds of any of us, that it cbuld not be done 
but by act of parliament.] Lord Tenterden goes on to say, 
" So at the Quarter sessions, the justices usually require 



t 



(a) Ante, 7; U, 15, 2i, 7S. (h) Vide Appendix, No. IV. 
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that gentlemen of the bar only should appear as advocates, Mr. Austin. 
but in remote places, where they do not attend, members 
of the other branch of the profession are permitted to act 
as advocates." Collier v. Hicks is cited for the purpose 
of putting this question, at all events, upon the footing, that 
by this warrant the crown has affected to interfere with 
the course and proceeding of the Court. I now advert to 
observations made by the learned judges, upon points 
which did not arise in that case, and which it was not 
necessary to determine, " Persons not in the legal profesr- Coiiierr.nicis, 
sion are not allowed to practise as advocates in any of these 
courts. On the hearing of an information, the magis' 
trates, having the discretionaiy power to regulate the pro- 
ceedings of their own courts, may decide who shall appear 
as advocates, and whether, when the parties are before 
them, they will hear any one but them. It may be, and is 
in some cases, very convenient that magistrates should hear 
counsel or attorneys." Then he goes on to say, that that 
must be left to their discretion, and then Littledale^ J.^ Judgment of 
says, ^' I am of the same opinion. Every court of justice *'***» • 
has the power of regulating its own proceedings. In the 
superior Courts in Westminster Hall, when barristers at- 
tend, they only are permitted to act as advocates. Per- 
haps, if they did not attend, attorneys might be heard 
as advocates. There is a difference, even in the superior 
Courts, in this respect. In the Common Pleas, barristers 
(counsel) only of a certain rank and degree, are permitted 
to plead. Here, the right claimed is, for all persons to 
attend as advocates. The plaintiff, indeed, is an attorney 
of one of the superior Courts, but he can derive no right 
from that chamcter to act as an advocate in a proceeding 
before a magistrate. It seems to me, as magistrates have 
a right to regulate their own proceedings, they must con- 
sequently have authority to decide, whether advocates shall, 
or shall not, be permitted to plead before them; though, 
in case of difficulty, it may be desimble and advisable that 
the liberty should be granted." Parke, J. delivered this Judgment of 
judgment. " My opinion in this case is not founded, in ' * 
any degree, on that part of the plea wherein it is alleged 
that the plaintiff was taking notes of the evidence of a wit- 

H 
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Mr, Amin, ness then under Examination ; but on the other part^ where 
^ it is stated^ that he was acting and interfering in the proi- 
ceedingB and in the examination, as.an attorney oradvocate, 
on behalf of the informer^ and that the justices tcid him 
it was not their practice to suffer any person so to do, 
and requested him to desist, but were ready to permit 
him to remain in the police office as one of the public ; that 
he asserted his right to be present, and to take part in the 
proceedings, and to act as such attorney or advocate, on 
behalf of the informer, and that he did, against the will of 
the justices, continue in the office, acting and taking a part 
in the proceedings as such attorney or advocate. I am of 
Judgment of opinion, that in point of law, this plea is a good justifica- 
CoJlie'rv.Hicks. *^^^* ^^ ^® undoubtedly so, unless it can be made out 

that all the king's subjects have a right to attend a Court 
of this description, not merely to act as professional ad- 
visers, but to take part in tlie proceedings in the examina- 
tion of witnesses, and to act as an advocate usually does. 
Now it is impossible to say that all the king's subjects 
have a right to act as professional assistants, in the way in 
which this plaintiff has claimed to do it, either to the 
party accusing or accused. All may be present, and either 
of the parties may have a professional as^stant to confix 
and consult with, but not to interfere with the course of 
the proceedings. No person has a right to act as an ad- 
vocate without the leave of the Court, which must, of ne^ 
cessity, have the power of regulating its own proceedings ;" 
and Parke, J. qualifies that expression, which is not so 
qualified in the former judgments, '^ in all cases where 
they are not already regulated by antient usage. In the su- 
perior Courts, by antient usage, persons oX a particular class 
are allowed to practise as advocates, and they could not 
lawfully be prevented ; but justices of the peace, who are 
not bound by such usage, may exercise their discretion, 
whether they will allow any, and what, persons to act as 
Taunton, J. advocates before them.*' Taunton^ J. has an observation 

to the saoiie effect. [Lord Denman. I do not. think they 
have the right to select one advocate fo^* one person, and 
another advocate for another^ That observation, applied to 
a justice ^t a police ofiiee, canqot be good l^w. They may 
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lay down geneml rules. Lord Wynjbrd. I recollect direct- Mr. Auitin. 
ing a nidnstiit in Essex t a man brought an actioa for being 
turned out of the room', who came to praciige there, and- the 
Court Refused a rule to set aside the: nonsuit.] The way in 
which Parke JF.,-H-and indeed the Goiirt of King's Beneh>*-»- Quarter Sessions 
seem to look at it, is this, that these (3ouii;s of Quarter 
SesisicMis, all of which are mote modem 4han the Courts of 
Westminster, ' have ' a discretion in* the selection of the 
classes of persons who shall be petoittcfd to attend a« ad*- 
vocates ; and they may, if they please, exclude altogfethfer. 
But it is not said th^t the Courts of Westminster Hall Discretion con- 
have the same discretion. On the contrary, the- learhed lleli\^usa|e?" 
judges guard themselves against making such a statement 
as that, and particularly Parke J., for he says, th6y have 
a discretion where they are not restrained ly antient usoff^.. 
That is the distinction he takes; but it is quite sufficient for 
the prefi(ent argument, to put it on the lowest ground taken 
in this case. Might the King, by hfis mandate, have oi^ 
dered a justice of the peace, acting under that particulal* 
act of parliament, to permit an informer or defendant to 
appear by attorney or counsel ? That s^ms to be the legi- 
timflte c][tiestion to ask, upon the conclusion come to by 
the Court, and that question mxist, it is conceived, be an- 
swered in the negative. \Vavghany J. It does not appear 
to toe, that by that you get out of the main difficulty. 
Assuming this to be a piece of waste paper, which ought 
not to have issued, yet supposing the chief jiistice'and the 
other judges of the Common Pleas to adopt it, atid act 
npon it, and pronounce it a rule, the question is, whether 
that does or does not make a difference.] If the Common 
Pleas Tiad pronounced a rule, to the effect that utter-barris- 
ters should be admitted to plead in that Court, that would 
be a gratve question to consider *, but that is not the question 
reftrrfedto this Court. [Campbell, A, Q; I know not Whe- Line of argu- 
thei^, if I have the honor to address your lordships, my ™cnt intended 

. ' V ' "^ "^ to be pursued 

leattied" friend will have a right to reply. I' have no widh by Atiomey- 
up6tt ttta* subject, orie way or Ihe othfer; but lest hte shduld ^«°®'^*^- 
not, Ithink it'Hght' to slat^; that if called upon to gii^emy 
opinioi*,' I shall siibttiit, tMt theseijeants' right to practise 
exclusively in the Commoii Pfeas, arises from the regula- 

n2 
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Mr. Ait%t'ux, 



Sir W. W. 

Fottett, 



Legality of 
warrant, sole 
question re- 
ferred (a). 



tions of th^t Courtit-T'tbat it vaa a matter. of practice, 9Lnd 
not of /d»<7^^tbat tberefore^ the; Court of Common. PleaS) 
propHovigpoe^ migUt alter tbat practice^ ^dthat theyimust 
be .cooBidemd tp bav^e <>1 tered.it, aud that therefore the 
Gommpn Pleas Jiaa been kwfuUy opened, eveo^ withoat 
ireferen«Q to the v«ilidity of tbe wan-ant.] . . . 

J.! Sif\W*\W*,Follet(*i I was not* aware of the attorney 

genefar&;tel(.ing the>/eQur8e.wbicb he states. he ehall do in 

jasii¥^(i and wh^eniLaddre/Sfied your lordships before, I 

6aill,' 4hat 1 thQugbti itlie qaestion propounded was/ plainly 

and/ unequivocally^' in the terms.. of,. th^/veference'io the 

^priv;y QOttnciL; and ithfit the question, that your iordahips 

areinovjT asked i$» .whether tbe W4jtrrant of. the la^e kino* 

.was^ia Jagai warrant, and a proper exercise c^ the prei-oga- 

tive:; and. I stated, that though, 6n an examination of the 

authoritiea, I believed it would be found that the Court of 

Comi^oin. Pleas had not the power to.make the alteration, 

that was< hot tbe question submitted to the privy council, 

but that the- question. was^ the validity of the king's war* 

raat; and. upon my making the remark, that the judges 

of the Court of Common Pleas had not the power, or 

certainly i had 1 not: assumed to exercise the power, that 

jthtey had .dimply obeyed. the king's, warrant, ;and that if 

.theyhad^notidone^Q^ the pmetice,o£ the Court would to 

iJiia day^ban^e remitinediias it was, the.: lord chief Justice 

isaid^i'tbat the. Judges of t^t Court. :had not .thesoBelves 

l»ftde^,o^ irttended.to innake, any^lteraAioni biat ithjil they 

.had.obe5r^d itbe kifig^.warijant, and under ;that:had acted. 

^LoTd^MynfoTYi'i The Comnoioii Pleas bavenot decided it ; 

if th^jjf bftd,. I. should conceives that , they would .have 

.putiitin a< abap6' thqit the. highest Cuurt ^might determine 

.upon ib,h }4>T^ X^Uetth^rrkf C^ That is. not the question for 

UB . Xo : jc^sider jtHwhat , the. Comnion Pleas have done*] 

JlJndo^btedly ncMi. I have not n;iade, a remark on that. 

[Cavifjf^elli>f^^.^" Of course itiismy duty to submit to any 

.view)ypMi3jlQrdsJ,iipS'mayr take: of tjiis^ but the petition lof 

t)i^.sei;je^ntsrip ref^r^^d by ;Her Mgje^ty to you., Lord 

JP/?»f?u3fSB.. J t'.Thei legality and expediency/' Campbejl, A.G. 
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Now it seems 'imp6ssible to suppdsi' whAfcadvi^! yolir Iwd^ su* ^^« >*^« 
ships<;aii givey\^ithoiitkn6wittg thepte^n<?«toieof^fiulr8; — — 



and I 'hope liberty will be fe^tei^yed^tolAe^'^that 'tbeiqftiesr 

tion not only is Cpetiybul^tbiatit'must'bb decided'! land that 

the que^ion n^censsarilykriseB^ wbethet^^th^sie^jeante hoM 

that exclusive privitoge by'pmttJrce'6^ by law'; if tbey bold 

it by law, nothing can alter it except an act of parliament ; 

if Khey holft Jtbytpmctiee^ then 4t nia^ *'A alifereft' bythe 

Confrt' of <?otinnbti'PIiks^ 'V^bo otiginatiy e^s^fidiiM >tbat 

practice; Loi^ BrouffJiam. W4 We ribt ^ ted'iipon to^ Jodk 

through one medium mther- than kndib^^r^'butf^lock^at 

the case in e^ery pdint of vie^. I thiek the ^attorney ge^ 

neral^s view of thei case goesto thep6intof law^>:C^mpi^/, 

A. G. The kanied 8ei;^ants thettisdYes> in their petition^ 

do, as they have an undoubted i^tght to do, el^mn tbis^te^- 

elusive right by law. Tliey say that j^othin^ h^^ anaot 

of parliament can altei* it-^that ii& the fbuiKlktion of ihe%Y 

petition to the <^ro\vil ; and. how can your loiidfibfpsiidij- 

poseof the case without going-into that ? hord' BrovgbatA, 

You get rid of that/ if you shew that it' is' not ^by law^ ibut 

by the practice of thei Coart] ^ If thid attorney Jigeliiepal 

means to argue, that this right 4s derived fr^diai'prabtite, 

Hnd not'fipm the law, and therefore that Hisi'Majestyi can 

inteitfei'e, Lcanimder^and it; bdit'if'he m^^s'ioisay/thkt 

die king had do pidw^/^fiddiien ii^eans tcBiiousipither.ilifl- 

tinet qaeiBtioii> ' vl^hetSier the 'C^mnfionoPteas^hatire/'dr ha^ 

not the right to fnte)*fei^' ^ith' the^^^fantsV aUdUbkt it 

was right for them to exercise it^ I do tabt'tbifik thatq^nee* 

tton is subtioftted to the privy councu). ^^ [Lord dBroii^AwM. 

I do not understand 4iie attorney g^ei^l t)c)^ nl^an^ ahy 

such thing* Camphellj A. Gr. I mean'toai^e^ tb4t the> watr* 

lant was a lettei" from thd kihg ib the- Odurt of GoftiAion 

Pleas; directing them to do what was necessary ^ that wlien . 

the judges of the Common Pleas 6rde4*efd that wantmt to -feie Coufi*o"cora. 

recorded, they acted upori it ;-*thati they have dkhpied it, ""^^ ^'^'^**- 

and that they, of 'their owri authority,' on'a^refi6nnff|f«ei^da- 

tion fiom the crowiv oJDiened ilie Goult-, .a<M that><th< Ooiiitt 

is now well Opened. • ^ Loril ^rolr^A&tfi; The'qttesttott ii, 

th^ legality df the" war^tlt, 'Which' is a maiidiELte from iKe 

crown to the Common Pleasy to do a certain thing. If 
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Sir w, w. they had no power tb do it, the Common Pl^s ought to 
_J^^i!!± have resisted it.] Suppose the Coihmoh Pleas had a right 



to do it by law, still the power of the crown might be 
illegally exercised in ordering them to do a legal act ; be- 
cause the question is, whether the crown had power to 
Acts done by make the order. [Lord Denman, Suppose the Common 
Couitinobe- Plead had the power to alter this, — it being a matter 

dieoce to an . .* . ., , * * -i* » 

illegal order, 01 regulation, — IS it possiblc to say that the act is illegal, 
have beeif done ^^p'y because the crown has issued this warrant?] 
by Court in I did not understand that that was the question sub- 
owTdiwretioD. flitted to your lordships. [Lord Brougham. The crown 

directs the Common Pleas to do a certain thing. If the 
Common Pleas has no right to do it, the warrant does 
not clothe them with any authority ; but if they have the 
right, then the power of the crown being exercised, y<m 
say is illegal. Your argument applies in two lights : first, 
that though the Common Pleas had a right to do this, it 
might still be illegal in the crown to order them to do that 
\^hich they had a right to do ; and next, that it would be 
still more illegal to order them to do that which they had 
no right to do.] We have never discussed the question of 
the power of the Court, It did not appear to be raised 
here, because the warrant is not an order to the Court of 
Common Pleas to exercise a discretion upon it. [Lord 
Brougham. But the crown's ordering it would not make it 
lawfiil. Tindaly C. J. The question is, by what title the 
Serjeants have an absolute right to exclusive audience in 
the Court of Common Pleas. If the attorney general cofn- 
vinces the Court, that p-txc^^, and that alone, gives the 
Serjeants an exclusive privilege, that is one view of the 
case. If on the other hand, Sir W, Follett shews that 
it is an inh&rent right in the Serjeants, as meinbers 6f the 
Court, that is another view of the case. Sir i. Shadtoell^ 
V. C. The question, I apprehend, is the same as it would 
have bfeen if this reference had been made the day after 
the letter was written.] Quite so. [Lord Wynford. To 
decide it now, upon the point thrown out, would be to 
give the go-by to the question of,— whether the acts of par- 
liament which have been referred to, and the principles of 
great political importance which have been laid down, are 
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to be got rid of by a elde-^vind. Loid Brottgham. I have 
felt the difficulty in which we are placed by this I'eference. 
We are not now called upon to decide a private right.] 

Mr. Austin. It may be quite right, and perfectly con- ^^* Auttin, 
stittttional and wise^ for the Common Pleas to proceed in 
the manner suggested, should it ever happen, which it 
never will, that the crown orders the Court to decide a 
paiiiicular csuise in a particular manner. In the case of 
Cavendish (a), the Common Pleas acted so, because the 
Queen persisted in an illegal mandate. Here, all that is Propriety of 
suggested is, that there has been an involuntary error, pHvy Council. 
and that it was most wise and respectful to suggest to and 
petition Her Majesty, that She should, by means of Her 
privy council, reconsider this question. I find that this 
view was stated by the lord chief justice of the Common 
Pleas in the last hearing (5). '' It has been thought, as 
this is a prerogative, exercised by the crown, for the be- 
nefit of the public at large^ that when doubts are enter- 
tained as to the legality of the exercise of that prerogative, 
the most respectful and best way would be, to apply to the 
crown itself, and for the crown to be advised whether it 
had or had not the power to exercise that prerogative.'* And, 
surely, it is much wiser, and much better, that this matter 
should not be tried by a litigious discussion before the Court 
of Common Pleas, where it might happen, and probably in 
this case would happen, that the exercise of the preroga- 
tive of the crown would be overruled by the Court. [Lord 
Brougham. Why not ? I think the most respectful course, 
for all courts, and for all judges, to take, towards the 
crown as well as towards the subject, is, to do their duty, 
and to treat an illegal order as a nullity, if they only do it 
legally («), and not to wait till the crown shall revoke the 
order.] At all events, this is a perfectly new argument. If 
the Attorney-general had informed us that he intended to 
raise that point, we should have been prepared to discuss 
it. [Campbell, A. G. I have frequently expressed to the^ 

(a) AnU, 91 ; post, 111. (6) Ante, 16, 17. 

(c) See tbe firm conduct of tbe judges in resisting an undue exercise of tlie 
|>rerogati?e, by Queen Elizabetli, in Cavendith's cote, Petyt, Jus Pari. 205— 

no. 
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Mr, Austin, counsel iu this case, and the learned Serjeants^ my opinion' 
upon the subject in tlie most explicit manner, !whieh;i8ithe) 
opinion that I shall, by and by, have the honor to subanit to 
your lprd]»hips. [Lord IVi/nford, There is one question, 
whether, uiuler the petition referred to us (a), we can kecar 
that argument ?] And perhaps, if any determination shall 
be come to upon that point, in favour of bearing the argu>- 
ment, it will be considered, that that is aa entirely new 
point, which has been totally undiscussed at the bar« [Lord 
Denman, You had better fiinsh your argument ; > and thsni 
when the attorney general suggests this, we had better clear 
the Courtjand consider .it.] As to the question of e|[p6diT 
ency, how can that be a question to be discussed* at- the bar 
before your lordships ?. I do not know, whether I am to 
understand that tlie attorney general concedes that, for 
the reasons already wggested, or for other reasons, this 
warrant is not legal. [Lord Brougham. The attorney ge- 
neral was under the erroneous impression that he had the 
last word, and that you would not be heard in reply, and 
therefore, with very great fairness, he gave you notice of 
the point which it was his intention to lU'ge; but it is dear, 
that either Sir W. Follett, or you, will be heard in reply-] 
Then I do not propose to offer any furtlier observations 
upon that part of my ai*gument. It was somewhat abruptly 
concluded; but I have, nevertheless, sufficiently concluded'*^ 
Patent defects. I now procccd to take an exception for defects patent upon 

the document itself. . This warrant purports (&) to have the 
signature, of His lat^ Majesty, in the usual place at the .top 
of the document^ apd it is addressed to the lord chanQellor(c). 
It has no seal upon it of any description, and it is ikot 
countersigned ; andi I apprehend, that it is a sufficient obi 
jection to this warrant, to shew, that there is no seal and no. 
countersign, or no seal, or no countei*sign (d). [Lord Wyn- 
ford,\ Can fifteen persons take precedence under the saniie 
warrant ?(e)] That was a matter which suggested itself t0 
my mind. This insUument is two patents in one, or rather 
fifteen. But I was confining my obseiTationtothe first part, 

(a) Ante, 1-9. {h) Anle,*l. 

(c) Lord Btvtigham, by whom it was prepared. 

(d) AnU, post, 107, 1 10, 112. (e) Ante, 17, 60. 
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that 'Wibich orderB' i\\e Oommon PI«aB to adtnit th^ utt'et- Mv. Austin. 

barristers^ In all the books u{)Ofi thik; sul^ect;)! s^^m^ to 

be tak^n for granted, that thetfe* are three ^eatej'tlie gtteat T^«« royal 

seal, thej privy sealj! and the privy signet; th^ privy seal 

being the seal called, in thos^ old acts of fmilianient ^hibh 

have been referred to, tbe^pef ^y seaL fo 2d ' Ihfetitttte (a)^ is 

an account of those seals; Without itikikig tipbn tnysielf to 

say that it is necessary in id^iery'cafse tfaatone'of tho^e ^eate 

should be affixed, it is^ qtiite cldat^ that ft'd<!^Uinent'of this 

description must be counUi^signddi tod' llh^t 'by tespon- Countersign. 

sible adtiserSi [Lord JBr&Uffham, Y^&dP atfgumeifit i^, that 

nothing can be done^'by the crown,' nd'doctitnerits tan 

issue effectually from the cirowti, without' some seal br 

countersign.] I would not put it so Mvidely as th^t, but 

no grant from the crown^ and I say,' no warrimt ; and that 

would embrace this case. [Lord Brougham. If that be 

so, four times a year there is an inaccuracy, and a very Appointment of 

. . . "* judges to cir- 

important one, in the authority for sending the judges cuits. 
upon the circuits. All the judges go their circuits under sign-manual. 
the authority of the sign manual, without being counter- 
signed. Lord Wynford. They go by virtue of a commis- 
sion.] The case to which Lord Brougham has ' referred, 
is strictly in accordance with the rute; There is first the 
sign manual, which is a direction for something to be done. 
Where the sign manual is simply ft directioti for something 
to be done, perhaps those ulterior solemnities are n6t re- 
quired. That is a direction; for something to be done 
preparatory to the issuing of the dbmmts^bh ' tirlder the 
great seal. [Lord Wynford. Immedifttely after that war- Precepisfrom 
rant, the judges proceed to issue precepts 'to thd sheriffs to j«<Jges ip sum- 

• • 1 1 •! 1*11 <t' 'f* mon juries. 

sumnion juries; but that is legalized by the Commission, 
and the commission bears date from the first d^y of the 
term that precedes.] Because the commissicm is liiuch 
more extensive than even the terms would import. [Lord 
Brougham. This is a sign manual without a countersign, 
as you say, and without seal — for What piivpose ? To the 
lord chancellor: to desire him to communicate that to the 
Common Pleas, in order that the Common Pleas may do 
something, which it has a right to do, or not to do. That is 
his authority for making this communication to the Com- 

(a) 2 Inst. 555, 556. And see 4 Inst. 55, 88. 



18^4. 



( 106 ) 

Mr. Austin, mon Pleas* If that Court has no right to do the- thing 
' ordered; the thing drops ; but that document which the 
crown issues is complete for its purpose, which is, to com- 
municate a certain mandate to the Court of Common Pleas. 
Lord Brcugham. The crown, in the same way, issues an 
authority to the chancellor, which directs him to put the 
great seal to the commission. This instrument without 
countersign or warmnt, directs the chancellor to make a 
communication to the judges of the Common Pleas.] I 
understand your lordship to put it thus-^that this sign 
Mandatory form ™^^^"«^^ was t mere direction, for the communication of an 
of warrant of order, or for the preparation of a warrant. [Lord Braughcan* 

For the communication of an order to the Common Pleas*] 
The judgment of the Common Pleas was (a), that this was 
a substantive warrant, requiring the Common Pleas to 
take the step. [Lord Brougham* It required the Common 
Pleas to do something; just as a warrant to the chancellor, 
requires him to put a seal to the commission.] The words 
are mandatory. [Lord Brougham. Sotheyaremandat(»yto 
put the great seal to the commission.] That is a very differ- 
ent case (6). That is a direction for a further act to be done 
— this is a direction for the principal act ; and I shall be 
able to point out authority for that distinction. The words 
are, " We do, therefore, hereby order and direct, that the 
right of practising, pleading, and audience, in Our Court of 
Commcm Pleas, during term time, shall, upon and from the 
first day of Trinity term, now next ensuing, cease to be 
exercised exclusively by the seijeants at law, and shall 
be extended to uttei^barristers." [Lord Wynford, Sup- 
pose a judge went the circuit upon that warmnt, no 
commission issuing ? Lord D^nman* They could not do 
that. TindatfCXJ* It is simply to say, that the judges 
have chosen their circuits, and it is brought to the Courts, 
to see that the natne of the right judge is put to each cir- 
cuit.] It is not the authority for the commission. The 
commission is not grounded upon that act of the crown^ 
which, I apprehend, is the distinction between that case 

(a) Ante, 16, 17. 

{b) The iangudge addreJaKd by the crown to the chancellor, woiild neces- 
sarily be mandatory. The qaestion is, whether the chanceHot ahould have been 
ret^uired to recommend or to command. 
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and th^ present. Comyns's Digest^ Patent (Ci 7.) is to J/r. Austin, 
this eflfect. ** If the sign manual be to a grant or warrant, Countersign. 
regulariy it ought to be countersigned by a principal 
secretary of state^ or by the lords of the treasury/' by the 
lords of the treasury, when it is a grant of money, and by 
the secretary of state, when it is of this description. ** And 
if it be but a direction for another act, as for letters patent 
to be made, &:c. it is sufficient that it be countersigned." I 
find that such is the practice to this day, and I should have 
thought that it might have been the practice, in that case 
to which Lord Brougham has refemed. But perhaps the 
case put by the Court is distinguishablc'^it is no authority 
at all. " If it be of itself the principal act, it is counter- 
signed, and also sealed by the signet or privy seal. But 
where an act of parliament directs, that the King assign 
securities, fee, by his sign manual, it need not be counter- 
signed." That is a smgle exception, and does not apply 
to this case. Therefore, according to this authority, this 
warrant ought both to have been sealed and countersigned. 
[Lord Wynford* The warrant, giving the attorney and so- 
licitor general precedence over the other counsel («), is 
countersigned.] Warrants are countersigned. This is re- 
cognized by Blaekstone (ft) ; and Lord Coke says, in the 
passage referred to (c), that the reason is to prevent sur* 
prise. [Lord Brotighitm, And to have a responsible per- 
son.] That undoubtedly is a reason ; but one reason is, 
to prevent surprise, that is, to prevent the issuing of a war- 
rant, without consideration, and without full infonnation. 
The principal case upon the point is Vernon v. Benson (rf), 
the case referred to in Comyns's Digest (e) ; and from the 
authority in 2 Inst. (/), this warrant ought to have been 
both sealed and countersigned. Countersigning, is put 
In the case cited, upon the footing suggested by Lord 
Brougham — that there may be a responsible adviser, whose 
na<ne may appear upon the document. In that case, a 
constitutional question is raised, upon the suppression of 
the sign manual by the secretary of state ; to whom it was 
sent to be countersigned, as the preliminary step to the 
privy seal being affixed to it. The secretary of state sup- 

(a) AnU, 6, 19. (6) 2 Bla. Com. 346, 347. (c) 2 Inst. 536. 

\d) 9 Mod. 47. (e) Ante, 106. (/) 2 Inst. 555, 556; anu, 105. 
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Mrs Austin. j>i^fefeed it, ' and Ms conduct; the rfepertef »aysy wafe- ftp- 
pmved ■ hy thd -fong (a). This appears to be 'the ' <mly 
iiase, in ^WeH a ^ign manual has been held valid withottt a 
seal Or ebuntefsign. hi Vernon v. Sensing t\ie^ chief ba«m 
sajn^,>ihat wbfer^ theadt of patHamettt diredts that thd King 
may assi^ feeeuriti^s ^by^W^ sigft matfual, it need ^t"b^ 
bototemgttedi ' That proposition is^ ecfnairtly too '^vkle. 
Vernon v. Ben- ViSfi^fiy^Bhnion t^ai a^ai^ rfifeit^d bythe crown, to the* 

BttoAiey (6) khd teoHcitOr gefii^ral (c). Colonel Vcfr^wem* sold 
hh estate, to^ raise' a regiment in the eivil ivars^ iitid *af- 
tenvattis servod CSarfel? 11. i» bis exile. After tlte Ring 
^as testorfed, he granted to Colonel Fifr/ioii'cei-titrn lateds 
ifii Irelattd, of the valui6 of = 700/. per atinflta ; arid, in 
consideration of his giving the King the land'od S«rhich 
the fortress of SheernesB then stood, and 7000/. in mo- 
ney) the King, by letters patent^ granted to him, and 
to Rupert jBr^ww, the honor, manor, and forest of Weed- 
wood, in fee*. Before this grant, Colondl Verixon tvas 
possessed of some of the oflSces in the forest, for a long 
term>^by virtoe of a grant made iri trust for hinii &c. 
.Tbe'gtaitl of rtiis forest being apprehended to be very 
e^oessiv^, a bill tiras exhibited against Colonel ' VetHdn 
amd) Rupert' Btowfiy atid apon a fall hearing, befbre 
iuOfd\7i^eries, C, assisted by the two chitif justi<jes atfd 
chief *baroti, itwas^decireed, that the- letter:^ pat^fit-shotifld 
be v^dat^d, /^ being obtained l)y «i gmss iiiiposition: on 
tbe Kifig, k the value of this' fo«*t/' ' Colonel F<^<Wi 
diedi' and' upon the acc^sion' of King William/ it was 
thought not expedient to rest the right of the crown to this 
fov^i^, on this decree, and afn act of parliament pass^, Ho 
vest) this' forest in the crown*; nobody* appearing, in tliat 
sessioh'of parliametit, to claim atify right to the forest^ 'or 
to the leai^es in the offices, or to the lands on which the 
fort of SbeetMss was built ; tbe^ representatives of Oolonel 
Fi^no» being all Roman Catholics, Rupert Brown pro^ 
cured a saving of his right to be inserted in the statute, 
ailid a' clause, that he should be paid what debt was due 
tO'him from' Colonel Vernon^ by sale of some timber in the 

' • (a) ^iliram ill., 9 Mod. 64. 
(6) f^xtBhUip y^rfce^ afterwards Lord Hiarcfiotc^. 
(c) Sir Clement Wearg, 
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{OiX^&ti;j2LT\d/ that bG,B})oul(l a.asjg|a,QveF<b|isisecurii,ti^8.iroa) Mn,^,K«w, 

Qolon^l rVemon, iQ. such pe<r$on ai&. tbieJiSLipg, l>y hi«ir^gQ 

manuid priprivy 3e»U,shauid appoipt/' Sq th;*t /tb^ debt 

wa^ vested ia the King^ ; and the xtssjgnmept W£^@i tii^ b&<ixia(}e) 

by wd^n of the King, by pwy peal or^ign Wft^ual, , A p^tir 

tiomwas presented ftpfn tbefXepreseatativ^^iQf Q^Uwcil J^*- 

?io%.whoirepreaenteithe.ba>^di»bipfOf? tbQ casq, ^^dinsigted 

tbiat the. ^ign' m wu.al, obtaitied uQder tbi^^ ^ctpfi parliament, / 

W!as Qbtajned by surprise, and thereupon; the, Queei^ ^Anm) 

granted a privy seal to one, of her. o$cer.$i to> recovier, this 

ilebA for ber, i^?e. The Queien idyiog\ .before jaftythmg was 

d(^^9 tbi^debtidii^jftomColionel .F«y^<w,.fitiU.rfii;wipedLui 

tbe.wpwn, by.v«tue.pf the statute.} anditbereupQ^lth^ de»- 

fep([)ant| Zj^;?^»^<.9btaio0d. this.. sign m^nwlt(^S^>^(iAn 

Fiyar, to necoyer this dfabt, iu: trust fo*' JSensou^ md- like»- Vernon v. Ben- 

wi«e ajftpther sign. roanuE^l„i»eiti?ig the first,, and cqnvnandr "***' ^^^'^ '""' * 

ing^02£?n^ to deliver to FryaVf all. tbe>si^u<j ties he\had 

from Colonel Vernofnt, aivi to assign them to Fry am; which 

was accordingly done, by. ant assignment of a Judgment of 

3500/.,, in.Ifelai^d^ v»^hich.a^eot6d hia estate/' Then. .the 

question was rei^red.to the attoirney and solicitor general, 

whetberj or. not, that aseigntnent had been obtained: by 

aurprise. .It was arguedy on behalf of. tba Ver^^ofii^^ Ihat 

tbe. sigmii.inanual waa yoid^ hecaua>e it /f. never ^paafted 

througb.tbe.office^^ aait f^Mght ,ta ihaFe^done, for there is 

no ^u^.tbeneof.in tbe oCoe.pf.tbe sf^retary of^atate, or 

iuiheiofficeofitbe l<^rd9 of the treasury* aTtd thevetfore Mt 

duly i9si^dNf a^d it ;9^ould.beof dang^roviaicomsequeoeei 

if tbettfioasiireof tb^iCrowoiicould be^dispased of.by a aigiii 

iaai)yal,..withoiijU; be^g countersigned .byritlie ilords of tbe 

tf^eftsurya or spn^s otb^r officers^ who a(fe,fby the, laws of the 

landj. tp.b^ a guard to the Kipg^ tbatibe. might not be im- 

p<)ae4iPl^by,any of his subjects. . The defendant's ^ counsel 

cpole^dad that> /^ admitting that the^iga manuakwas not 

entered io; the secretary's,, oi; any. other office,, or counter- 

sig03d by,the lords oC. the treasury, or by a secretary of 

state,., y^et. it;, was fairly obtained, and was drawn by the 

iu|id^r-se^r'^tary< of statOi and sent by ithe prinoipal aecretaiy 

of state (a) to the attorney general (5), and by him approved^ 

<a) The Kail of Sundeilaad. (i) Sir fcfkroril Nofthey, 
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Mr. Austin, and Bent back to the secretary's office, and all this done 
" before it was signed by the King ; and that, if the secretary 
had been so remiss as not to enter a copy of it, his neglect 
should not be prejudicial to the defendant, who bad done 
all which he ought to do, to <^tttin this sign manual. In 
this case, though there* was no countersign^ there was a 
privy signet* The counsel for ihe Vemans replied^ that if 
was absolutely necdssary, that all signs manual should be 
countersigned, either by the lords of the treasury or by a 
secretary of state; that otherwise, great inoonvenienees 
might happen, both to the King and people ; for the King 
might be abused into extravagant^ nay into different grants 
of the same thing ; and it is for that reason the law ap- 
points, that he should be guarded by such counsel as 
Vernon ». Ben- ^ould obstruct such grants ; for if they should be good, 
' ' without passing through the usual offices, and without ob- 

serving those usual ceremonies, it would be a vain thing to 
keep such offices as a fence to the crown from any impo- 
sitions.*' It was argued again, for the defendant, ** that 
this was a good sign manual, for though it might not be 
good to pass treasure, yet, in this case, it was no moi« 
than an appointm^it, accoitling to the statute, to recover 
a debt,*' and upon that ground, the recommendation to the 
attorney and solicitor general accordingly Went, '^ and ddth 
not rest on the foot of other signs manual, but receives its 
strength from an act of parliament, by which the right to 
it is vested in the crown." Now the counsel for the Fier- 
nons further argued, that this sign manual, being sealed 
by the privy seal, doth not amount to a countersigning; 
for the true reason of countersigning is, not to shew that 
the grant passed through such an office, but to shew what 
was done by the minister of state, on behalf of the King, 
to whom he is accountable for his advice and conduct in 
the office. At this reference die attorney general said, that 
he never saw any sign manual but what was tountersigned 
by the secretary of state, or the lords of the treasury, but 
had seen several not s^aied with the signet or privy seal, and 
those are the signs manual which are ^sued by the crown, 
as directions for doing a further act ; and that is> the dis- 
tinction taken in Comyns*s Digest, in Btackstone's Com- 
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mentarieS) and in this case. And the attorney general goes Mr, Austin, 

on to Btate^ that where the sign noanual was only a direc-' 

tion^or a commission to do fuither acts^ as to make out 

letters^patent, there it is emly coimteragxijed/but not sfealed; 

baft wheiie it is to be the principal act itself^ there it is 

both sealed and countersigned. • That iis said by Sir Philip 

l^rAtf acting' in this case judicially ; and Chat appears to 

be the trii6 doctrine at this day. That great : attorney 

general did not advise tht patent to be r^vokedy because it 

was plaiii> that there were no merits in the cate upon the 

grouad of surprise^ andthatit'^as a direction under that 

act of parliament^ and therefore did not stand upon the 

ordinary footing of signs-manual. It was not^ in that case> 

a question of prerogatifc. The King was not acting by 

the prerogative of his crown^ but undet* the special pro"- 

yisioi^ of an act of parliiamenty which directed, that the 

patent should be signed by sign manual, or privy seal. 

Here, the warrant is clearly the principal act ; and there-* 

fore, upon the authority of these cases, and upon the au-^ 

thority of practice (which may be ascertained by inquiry in 

the proper ^juarter), this sign manual o^ht to have been, 

at all events, countersigned, and strictly, botli counted* 

signed and Sealed^ My Lord Brwghdm made a reference 

to the letter which is issued by the crown, laising the son 

of a peer to bear tJbe rank of his father in his lifetime(a). In 

that ease, the warranto are under the sign manual, countei** 

signed, and registered at the secretary of state's officer So 

also, a mere warrant to change a name is also signed and 

countersigned, and registered at the secretary of state's 

office. So is the licence for a king's counsel to plead against 

the crown (c). A case, substantially in point upon this sub«* 

ject, is that of Cavendishy whom Queen Elizabeth wanted 

ijo put into an office newly erected (d). This office had 

been conferred on Lord Cavendish by patent, and the 

judges demurred; upon which, Cavendish procured abetter 

to the judges, under the sign manual and signet. This is 

an instance of the crown directly sending a communication 

to the judges of the Common Pleas ; and in that case, the 

communication was under sign manual and the privy seal, 

<«) Ante, 18. <t) F^tyt'f Job Failiam. 203 \ 4n(e, 91, 103. (e) Pott, U\. 
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Mr, Austin, 



Warrant of 
1814. 



Recital. 



Recital in war- 
raotof 1834. 



wherein taking notice that they had not complied^ she 
commands them, that they should comply with that war- 
mnt ; and the judges not complying with that warrant, the 
Queen sent another^ which was delivered to the judges by 
the lord chancellor, and which was also under the signet 
and the sign manual. These are all the authorities which I 
have been able to find upon this subject; but I apprehend, 
that if inquiries are made, the practice will be found to be 
as I have stated it ; and certainly, in conformity with the 
authorities and the practice, the proper course would 
have been, to have had this document botli countersigned 
and sealed. Upon a former occasion, another document, 
of this description, was transmitted to the Common 
Pleas, as to the order of precedence of the attorney and 
solicitor general (a). That document does not appear 
to have been sealed, but it was countersigned (i) by Lord 
Sidmouth, It was a document under the sign manual, 
addressed to the lord chancellor, and bearing the coun« 
tersign at the bottom; and in the point of view suggested 
by Lord Brougham, if that required to be counter* 
signed, it is of far greater importance that the present 
warrant should be so. The recital in that document is 
this: — " We, considering the weighty and important 
affairs in which Our attorney and solicitor general are em* 
ployed, and on which the attorney and solicitor geneml 
of Us, Our heirs and successors, may hereafter be em« 
ployed," do hereby order and direct them to have such 
and such precedence. That was the statement of a fact 
which was indisputable, which constitutionally required no 
one to be responsible for it. Now what is the recital in 
the present document ? " Whereas it hath been repr«- 
sented to Us ;" it does not appear by whom it had been 
represented ; " that it would tend to the general despatch 
of the business, now pending in Our several courts of 
common law, at Westminster, if the right of counsel to 
practise, plead, and be heard, extended equally to all the 
said coui*ts ; but such object cannot be effected, so long 
as the Serjeants at law have the exclusive privilege of 
practising, pleading and audience, during term time, in 

(a) Ante,e, 19; pMt, 114. (6) Ante, Id, 107, 110. 
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theCourt of Common Pleas," Those are very important sug- Mr. Austin. 
gestions of fiicts, which clearly admit of great controversy — 
facts which have been under controversy — but at the bot- 
tom of this document there is no responsible adviser; there 
is no party who can be fixed upon as having made that 
representation, and given that advice to the Crown. This 
document^ which requires the judges to make certain rules 
of Court, is not only not sealed, but not countersigned. — 
[Lord Wynford. It does not direct the judges to examine 
into the right — it says : '* We do therefore hereby order Examination by 
and direct, that the right of practising, pleading, and au- decislonljy the 
dience in Our Court of Common Pleas, during term time, K»°g* 
shall, upon and from the first day of Trinity Term now 
next ensuing, cease to be exercised.'* The king takes 
upon himself to decide the right.] He does. The docu- 
ment is of this description : — A representation has been 
made to the crown of certain facts, which we know have 
long been in controversy. Then the king is made to 
decide upon those facts, and to order accordingly. This 
18 a document made, not for the purpose of a further one, 
but as an original and ultimate order. [Lord Brougham, 
And then it requires the Common Pleas, to do what 
is necessary to carry that order into effect.] In these spe- 
cial words : '* to make rules and orders for carrying this 
purpose into effect." [Sir i. Shadwell, V. C. Did the 
Court do any thing beyond ordering it to be inrolled ?] 
lindall, C. J. We did nothing. We decided the point of 
practice when it came before us.] Looking upon this mat- warrant of 
ter in a constitutional point of view, as suggested by one 1834 uncon- 
of your lordships, we find that a representation is made "" ''"" ' 
to the king ; that the king is made to act upon the repre- 
sentation ; and yet.that there is no authority whatever for 
that representation. Therefore, upon the mere form of the 
document, without going into other points, this document 
is void upon the face of it, as it ought to have been counter- 
signed and also 8ealed,but undoubtedly countersigned. That 
is in accordance with all the printed authorities, and it is in 
accordance with the universal practice. The warrant is not 
sealed or countersigned, nor is it registered in the Secretary 
of State's office, nor is it gazetted. It has received no one 
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Mr, Austin, of thosc Sanctions, and in that respect it differs frona the 
order in 1814 (a). Upon this ground, therefore, I submit 
that the warrant is illegal, and cannot be sustained. The 
warrant is defective in substance and form, — in substance, 
because it affects to interfere with immentorial rights, 
which neither the Crown, nor the Court, nor any other 
body, can interfere with, but the Court of Parliament; upon 
which ground I principally rest this case, feeUng it to be 
an all-sufficient ground for the purpose of disposing of it, 
and because it affects to interfere with the constitution and 
the proceedings of one of the king's antient courts of 
justice: in form, because it is not sealed or countersigned 
by any responsible adviser^ 

For these reasons, without anticipating what may be 
urged on the other side, I do humbly submit that your 
lordships will advise the crown, that the issuing of this 
warrant was an excess of the royal prerogative. 



Mr. Attorney 
General, 

Reference to 
the Privy Coun< 
cil extrajudi- 
cial. 



Mr. Attorney General. — I have the honour to be 
called upon, by your lordships, to attend upon this occa<^ 
sion, and I will express the opinion I have formed, with 
the greatest candour and sincerity* I begin, by re^ue^ing 
your lordships to consider, whether this is a case upon 
which you will give any advice to the crown whi^tever. 
Does thts^come within the act of parliament, by which 
the judicial committee of the privy council was established? 
By 3 & 4 Will. IV. c. 41, (i) any matter may be referred, by 
the crown, for the opinion and advice of the judicial com- 
mittee ; but there must be some reasonable limitation in 
practice. Questions might be submitted to this Court, 
which your lordships most undoubtedly would refuse to 
entertain, which would not be for the pubUc good to en- 
tertain. Theiie is this limit to questions that are to be 
submitted to the judicial committee of the piivy council. 
One class of cases, upon which you have a judicial power, 
and with respect to which your judgment is binding, con- 
sists of appeals from the Colonial Courts (c), appeals from 
the Ecclesiastical Courts (£?), and appeals from the Court of 



(a) Ante, 6 n., 19. 
(c) S.2. 



{h) S. 4. 

(r/)2&3 W.4,c.92. 
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Admiralty {a). Another cl^ss of cases may be referred to Mr. Attorney 
your lordships, by the crown, ^here, for the assistance of ^^"'''^^' 
the crown, in administering the executive government, your 
advice on matters of law may be material. A recent in- 
stance of that occurred in a question that arose respecting 
the slaves in the Mauritius. It was important for the Mauritius case. 
executive government, to know what directions ought to be 
given to the governor of the Mauritius, and a reference 
was made to this Court, to say, whether, on account of 
certain defects in the registration of those slaves, they were 
still in a state of apprenticeship, or were entitled to their 
freedom. Your lordships were of opinion, that notwith- 
standing the alleged irregularities, they were in a state of 
apprenticeship. It was of great importance to the crown, 
to have that advice ; and upon the advice given, instructions 
were sent to the governor to treat them as apprentices. But 
your lordships have no judicial power respecting who shall 
practise in the Common Pleas. Suppose your lordships 
were to declare that this order was invalid, and that the 
Court of Common Pleas still belongs exclusively to the 
Serjeants ; no one would consider hiiuself bound by that 
declaration. I should go the following day to the Court 
df Common Pleas— :I should present myself to the Chief 
Justice of that Cotirt, and if he, with the consent of his 
companions) called upon me to move, as I suppose he 
would do, I should proceed as if no such declaration had 
been made. Therefore, I cannot see upon what ground 
the Court of Common Pleas referred this to the opinion of 
your lordships; it is wholly extra-judicial. 

The next confeideration is, whether the reference of this Reference to 
question to your loixiships is not unconstitutional. It is a unconstitu"^* 
question that must come for judicial determination. It is a i»«°al. 
case in which private rights are concerned ; those of the ser- 
jeafDts on one sidie, and those of the apprentices (6) on the 
other. It will arise either in the shape of a motion to the 
Court of Common Pleas, that none, except Serjeants, shall 
be allowed to practise there, or in the shape of an action for 
intrusion. It seems to me, that the learned Serjeants have 

(a) Ihid, {h) Ante, 11, 32,46, 49, Appendix, No. I, XIII. 

i2 
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Mr. Attorney mistaken their course altogether, Mr. Serjeant Taddyi the 
^ — king's antient Serjeant^ gave notice that he meant to bring 



this matter before the Court of Common Pleas. That is the 
Intended applU course he Ought to have pursued. That Court might have 
Common pteas. ^^^^ called upon to give an opinioui as to the legality of 

the order, or as to the legality of anything that has been 
done since the order was pronounced. Such a proceeding 
was competent to him, or to any of hig learned brethren. 
It might appear in the form of an action. If I go into 
the Coui't, and make a motion, either the learned Serjeants, 
jointly as a body, or any one of them separately, may 
bring an action against me, alleging that I am an appren- 
tice of the law, that I went into the Common Pleas, and 
that the Chief Justice, with the assent of his brethren, 
called upon me to move. [Tiiidal, C. J. Put the other 
case, that they did not call upon you to move.] Then I 
might present myself, and lay claim to my privil^e as an 
apprentice (a), to move in that Court; and then your lord- 
ship would probably not refuse to hear what I had to say; 
but if your lordship were to tell me, tliat you and your 
brethren had come to this conclusion, that Serjeants, and 
Serjeants alone, should be allowed to practise^ then I should 
most respectfully make my bow and retire ; and I should 
rejoice in such a determination, because I apprehend that it 
is a matter entirely in the breast of the judges — it is for 
the regulation of the j udges — it is a matter not of law, but 
of practice. Suppose an action is brought, and I plead — 
and that the replication to my plea was^ the authority of 
the judicial committee of the privy council, I should re- 
join that the opinion was wholly extra-judicial; and, I 
apprehend, that no attention whatever would be paid to 
it (6). Suppose that an action is brought, a plea is pleaded, 
and there is a demurrer — why it may be carried before any 
other Court, it may be carried to the House of Lords. 
[Lord Wynford. In what shape would you put it on the 
record ?] According to the well-known case of Tonbridge 

(a) Appendix, I, XIII. 

(6) Whether the opinion of the privy council were extrajudicial or not, a de- 
fendant might demur to such a replication. Even the judicial decision of a 
competent tribunal, is bindiug ooJy between parties and privies, except where 
the proceeding is in rem. 
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Wells (a), the Serjeants may all join in bringing an action^ Afr. Attorney 
alleging that they have the exclusive right of common over ^^^^ ' 



this portion of Westminster Hall, and a stranger has in- 
truded. Such an action may be brought in any Court of 
Westminster Hall — it may be carried before the Exchequer . 
Chamber, and before the House of Lords, and therefore it is 
not for this Court, the judicial committee of the privy coun- 
cil, extra-judicially, and unconstitutionally, to give any opi- 
nion upon such a question. It is not suggested what is to No course sug- 
be done by Her Majesty. Is the queen to write a letter to H^tiUonera! ^ 
the present chancellor, requesting him to inform the present 
judges of the Common Pleas that the former letter was 
wholly illegal, and that she wishes that the Court should 
again be closed, and that the Serjeants alone should have the 
privilege of audience ? The order is either valid, or invalid. 
If it be invalid, it is a nullity; and to be treated as a nullity, 
in the Common Pleas, and all the world over. Whatever 
is done under colour of prerogative, in excess of law, 
is absolutely null. Then, what is the use of your lord- 
ships giving an opinion that it is a nullity? But if it be 
valid, it has conferred important rights upon the appren- 
tices, whose rights are not to be treated with disregard, 
any more than those of the Serjeants. It is stated, as one 
reason why the Serjeants have delayed so long, that they 
have waited till there was a demise of the crown. But if Demise of the 
tbis be a valid order, it binds the successor of William IV., ^^^'^^' 
just as much as William IV. himself. If it was invalid, 
then it was not binding upon William IV., it is not binding 
upon the pi-esent queen, it is not binding upon anybody, 
it is to be considered as a nullity. Therefore, as it has 
not been suggested what advice your lordships are to give; 
or what is to be done^ upon your advice being received by 
the queen that it is invalid ; considering that this is not a 
case coming within the jurisdiction of this High Court, — 
it is submitted, that your lordships will respectfully de- 
cline giving any advice to the crown, whatever, upon the 
subject. There may be a patent by the crown, and a scire 

(a} Wilies v. Baker, 2 Wilson, 414. In Westbtiry v. Powell cited Co. 
Litu £6, where all the inhabitants of Southwark had a customary waterin|^ 
place for their cattle, it was held that any inhabitant might have an action tor 
stopping it up, such a nuisance not being presentable in the leet. 
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Mr, Attorney facios to Tcvoke that patent. [Ldrd Btougham. C!an 
the crown grant a scire facica to revoke letters patent, 



Scir facias to ^^^^v^^* illegal those letters patent may be, wiihoat the 
repeal letters sentence of a Court {a) ?] Where there is a scire facias 
patent. ^^ repeal a patent it proceeds judicially. [Lord Brougham*. 

The crown could not say, in the scire facias^ " We have 
been deceived in a certain grant, and we repeal the same.'' 
Suppose the crown has granted letters patent, however 
illegal they may be, the crown cannot, mero motu, without 
the judgment of a Court, issue a scire facias.'] A scire 
facias is not a thing that can be claimed as of right (i). 
It requires the fiat of the attorney general ; bat upon any 
reasonable ground laid before the attorney general, he 
would be guilty of great malversation of bis office, if he 
refused his fiat. A scire facias issues returnable in the 
Queen's Bench {e)^ and that Court has as' much jurisdic- 
tion over that process, as where an action is brought upon a 
capias ad respondendum^ or writ of summons; and there the 
judges superintend the proceedings of ihat scire facias, 
and give judgment that the patent be repealed. [Lord 
Brougham. And the patent stands, till the judgment.] It 
does. This proceeding, therefore, bears no analogy what- 
ever to a proceeding hy scire facias ; because, after your 
lordships may have declared this warrant illegal, the war- 
rant remains just as much in fofrce as it did before, and it 
neither has acquired any new validity, nor is its illegality 
in any way established. [Lord Broughani. Suppose the 

(a) Every scire facias is a writ by which warning or notice is given to the 
party against whom it issues, (hence balled the garnishee, i.e. the party 
wsmed>) invitivg bira (• shew oaase why something should not be j«diG(lally 
awarded against hizn« la resp.ect of some matter of record, which is iq the .Court 
from which the scire facias issues, (and which he is presumed to be interested 
in resisting,) if he shaU think proper to do so, si sibi viderit expedite. ' A scire 
ftcias n^on lettefs patent, is a proceeding on the part of the crown for the pur- 
pose of obtaining the sentence of a Court upon the validity or invalidity of 
letters patent; and it calls upon the defendant, or garnishee, to shew cause, why 
the letters patent shbuld not be repealed. Ftde Comyns's Digest, (it2« Patent, 
(F. l,&c.) 

(b) L e, a scire facias to repeal letters patent, which purports to be a pro- 
ceeding instituted for the benefit of the crown, and which therefore, even when 
prosecuted by private indiviilQals, is tinder the control of the officen of the 



crown. 



{c) Scire facias to repeal letters patent i^ay also be returnable in Cbancery. 
Vide Comyns's Digest, title Chancery (C 1), Patent (F 6). 
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crown granted a pateat for the making of bread ; that ^^ Attorney 

would be ti-eated, by the parties against whom it operated, '- — 

as a DYilHty, without risk of its being enforced. But if the 
crown were minded to repeal-that, or anybody else wished 
to have it repealed, as an illegal patent, that would be^done 
by a scire facias. It stands as a legal patent, till the judg^ 
ment upon the scire facias is pronounced (a). . I do not 
understand you, as arguing at all that a scire facias could 
apply here (6); but you say, that, just as any illegal title 
is to stand till the judgment of a Court repeals it, and it 
cannot be repealed by the crown itself, so in like planner, 
this warrant must stand till something is done>] I. say, that 
therd is no analogy to support this appUcation, ggod therer 
fore I trust your lordships will decline giving any opinion 
upon the subject. But if you are to give any opinion >or 
advice to Her Majesty, I apprehend it will be this, that 
the matter rests entirely with the judges of the Comoion 
Pleas, who have the power to regulate who shall practise 
in the Court. I own, that I feel very great difficulty in Warrant of i834 
saying that this warrant is binding, and can be : support^, ingXppor°ed.*' 
As I am called upon to give my opinion to your.loj^dsi^lnpa^ 
I am bound to state fairly the opinion to which I have 
come, and it is this, — that this was not binding upon, the 
Court of Common Pleas, that the chi^f justicje apd-thje 
other judges of the Court were not at all bound toti^ct 
upon it I have considered the question very ^xioualy, 
snd I own that I do not find any principle, authority, or 
precedent, that can support this warrant as an obligatory 
instrument. John de Mettingham's case (c) certainly {^^^ de Met- 
will not support such an exercise of the prerogative, be- 
cause, whatever he did, was under an ordinance, cfr act 6f 
parliament, — he was required to provide apprentices and 
attorneys in every county in England,, and that proc^ding 
seems to bear no analogy to that which your lordships are 

(a) l( a patent be void in itself, noa concessit may be pleaded without a 
scire facias to repeal it 2 Roll. Abr. 191 -, Com. Dig. Patent, (F.) ; 2 Wms* 
SMind. 72 (0> ; 17 Vin. Abr. 115. 

(b) Qu. The effsci of the inrolipent of the warrant (ante 1 13, poft, 121), in 
ae far m«}dDg it a record as that a scire facias may he sued out from it either 
by the crown or by parties aggrieved. 
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Mr. Attorney discussing. What was laid down by Mr. Austin, I feel 
!!-^-^ — does not admit of any answer, which is, that the Serjeants 



either hold their exclusive pnvilege by law, which caiUK)t 
be altered except by an act of parliament; or by a rule of 
Court; that is, either by the course of the Court, or it must 
be supposed to be established by a rule of Court; and if 
that be so, there seems great difficulty in saying that the 
crown could alter a rule of Court, any more than that the 
crown could alter that which was e/&tabUshed by an act of 
parliament. Without, therefore, entering into the ques* 
tion as to the informality of this instrument, in not being 
mon'pieas*not s^silcd or countersigned, there seems to me to be very 
bound to obey great difficulty in saying that tlie Court of Common Pleas 
' would be bound to obey it. It has been suggested, that 
as the crown may regulate the precedence of gentlemen of 
the bar, the crown might issue such a warrant as this. 
But, I own, I see a great distinction between regulating 
the precedence between individuals of a class, and saying, 
that one class shall be excluded, and another class shall 
be admitted. It seems to me, that it can only b§ by the 
authority of the Court — that either a new class can be 
admitted, or those who before had a right to practise at 
the bar of the Courts can be excluded. But I do not ap- 
prehend, that this instrument was ever intended to operate 
as an order that should be binding upon the Court. — The 
King uses the language, that generally comes from the 
crown when issuing an order (a). But ij^pon looking at the 
whole of this instrument, it would appear to be meant as 
Merely a re- ^ recommendation, which the judges might have adopted, 
commendation or which they might have declined to adopt* The Ian- 
o t e ourt. guage of the order is, " requiring them to make proper 
rules and ordei*s of the said Court, and to do whatever 
may be necessary to carry this purpose into eflect/' Those 
who framed this order, therefore, contemplated that some- 
thing was to be done by the Court. It was not to be done 
by mere virtue of the prerogative, but rules and regulations 
of the Court were to be made, and the Court was to do 
what was " necessary to carry this purpose into eflPect." 
Rule of Court. Upon this the Court made this order — *' That it be entered 

(a) E,g. as in proclamations. 
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of record («) ; '' the Boieaning of which was, that the recom-^ Mr, Attorney 
mendation was acqirieseed in. It was making it a rale of ^^^^^' 
Court. When the judges of the Common Pleas ordered 
this warrant to be entered upon record, it was the same 
as if they had made an order in these words, directing that 
" the right of practising, pleading, and audience in the 
Court of Common Pleas during term time, shall upon and 
from the first day of Trinity term now next ensuing, cease 
to be exercised exclusively by the Serjeants at law, and 
that upon and from that day, the king's counsel learned 
in the law, and all other barristers at law, shall and 
may, according to their respective rank and seniority, 
have and exercise equal right and privilege of practising, 
pleading, and audience in the Court of Common Pleas at 
Westminster with the Serjeants at law/* It is the same as Adoption of the 
if the regular rule of Court had been made in the terms of Court. 
the warrant. It has been acted upon, from the first day of 
Trinity term, 1834, down to the last day of Hilary term, 
1889. Hiat order has been acted upon, by the Court of 
Common Pleas. [Lord fVynfbrd. It was acted upon, as 
an order of the crown.] Not merely as an order of the 
crown. If the Court had the power to make an order in 
the terms of the warrant, and has adopted that warrant, 
and acted upon it, it follows that they, proprio vigore, have 
made a valid order, and that all that has been done is per- 
fectly legal and justifiable. It therefore resolves itself into 
this, whether the Serjeants had an exclusive privilege of 
practising in Common Pleas, by a law requiring an act of 
parliament to alter it ; or whether they had this privilege, 
merely by the course of practice of the Court, to be altered 
by the Court at its discretion. The Serjeants allege, that 
their prescriptive privilege cannot be abrogated by any au- 
thority but that of an act of parliament. That is the very 
foundation of their petition, and if they can make out this, 
all that has been done is illegal ; the warrant is illegal ; 
and the order of the Court under that warrant must like- 
wise be illegal. But unless the position can be maintained, 
that the prescriptive privilege of the Serjeants at law cannot 

(a) 10 Bingh. 571, and see Appendix. 
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be abrogated by any authority but diat of an act of parlia- 
ment, I apprehend the advice that your lordships will give 
to the crown will be, that there is no occasion for anything 
more to be done, and that what has been done is lawful 
and justifiable. Now I submit, that the Serjeants held ibis 
exclusive privilege merely by the regulation of the Court, 
and that it is in the power of the Court to change the regu- 
lation which the Court has established. [Lord Wynford. 
Can the King's Bench admit any persons they think proper 
to practise at the bar?] I apprehend, that the j udges of the 
King's Bench, instead of merely calUng upon those persons 
to move, who have been called to the bar by the beisiGhers of 
the Inns of Court, might establish another regulation if they 
thought fit ; those who have been called to the bar by the 
Inns of Court may have a rights but I apprehend* it is not an 
exclusiveri^i ; I shall not avoid that question, and I hope I 
shall give a satisfactory answer. But it is not necessary for 
me to controvert much of what has been laid down on the 
other side. Whether the Common Pleas is an immemorial 
court, or was established within the time of legal memory, 
taking its origin from Magna Charta, is vexata quasstio; 
but> for the purposes of the argument^ it may be admitted to 
have existed from time immemorial. * It may be likewise 
admitted^ that the Serjeants have existed from time immeksuo- 
rial. The first mention of s^jeants in any parliamentary 
document, I believe, is in the statute of Westm, 1st (a). 
But it may very well happen that the order may have ex<- 
isted for. centuries before^ and even before the conquest. 
But neither the immemoriality of the Court, nor the im- 
memoriality of the Serjeants, makes any progress at all 
in the . argument, that the Serjeants are entitled by law 
to this exclusive privilege. A further concession -may be 
made. .As far as my researches go, the Serjeants alone 
have practised in the Court of Common Pleas. The instance 
that was brought forward, in the reign of Henry VI., (J) 
where an apprentice went from the Exchequer into the 
Common Pleas, end asked the opinion of the judges of 
that Court, does not, I think, break in upon the position^ 
that the s^jeants have exclusively practised in the Common 



(a) 3 Edward I. c. «9. 



(b) Ante, 60. 



( 123 ) 

Pleas* The practice of sending barristers from one Court A^- Attnmejf 
to aak the opinioa of another, has continued to the present ^-^— ^ — 



time. I myself, after I was called to the bar, happened to Barrister sent 

be in the Conrt of Ccxnmon Pleas (a) a,t Nisi PHuSj at from one Court 

Guildhall, in the time of Sir J* Mansfield, C. J., when the anotiler. 

question arose there, whether a judge ought to take causes 

out of their turn, for the purpose of meeting what waa said 

to be a fraudulent injunction ; and the opinions of the ser^ 

jeants being divided upon that question^ Mansfield, C. J.', 

directed me to go into the King's Bench, (a) and ask the 

opinion of Lord JSllmborough, and the bar in* the Court of 

King^s Bench, upon thai question. I went, as the messen- 

gM of the chief justice. * I stated the question to Lord 

Ellenborough ; Lord Ellenborouffh then consulted Sir 

Vicary Gibbs, and the other practisers then in court, 

and gave an answer, stating what had been done in the 

time of Lord Mangfield, and what bad been done in his 

own. I carried back that answer to the Court of Common 

Pleas. The opinion, as given by the Court of Sing's 

Bend), was acted upon, and has been so ever since. But 

allowing the immemoriality of ^ the Court, and that the 

sei^jeantB are immemorial, and that they alone have imme- 

morially practised there, the question arises, whether it 

shall be asoribable to act of parliament, or rule of Court ? 

The eeijeants say, that it is to be ascribed ta an act of par* 

liament, atid that, therefore, an act of parliament alone can 

alter it. If an act of parliament was necessary to give them Presumption of 

tln» exclusive right, such an act is to be presumed ; because origin ofprivi^ 

where there is an ancient usage, it is to be legalized, if it lege of Serjeants* 

can be legal, and you are to presume whatever is necessary 

to give it legality. But you will never presume more than 

is necessary. Where any profit or honor may have arisen 

by grant, a grant is presumed ; where an easemeat may be 

created by grant, a grant is presumed, and nothing more 

than a grant ,* and, therefore, if a rule of Court will account 

ibr the exclusive audience which the Serjeants have had, a 

rule of Court is to be presumed, and the unnecessary pre*' 

sumption of an act of parliament will not be resorted to. 

Nor can it be doubted, that the Court of Common Pleas 

(a) Vide ante, 2, 3 n. 
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antiently had the power of saying that lawyers of a certain 
class^ and a certain grade^ shoald alone practise in that 
Court ? It belongs to every court of justice, high or low, 
to determine who shall be advocates, and who shall repre- 
sent the suitors in the business that is to be conducted 
before such tribunal; and they vary, very much, in the 
rules that they lay down. In the house of lords, not only 
barristers, not only Serjeants are permitted to practise, but 
agents who are not called to the bar are allowed to prac- 
Cases of peerage tise (a). In a certain peerage case, the case of the claimant 
claimed. ^^^ conducted by an attorney; and in cases that frequently 

occur, particularly with regard to Irish peers making out 
their pedigree, and shewing their right to vote for the Irish 
peerage, it much more frequently happens that a solicitor, or 
a solicitor's clerk, conducts the business, than either Ser- 
jeants or barristers. [Lord Wynford. In those cases there 
is no speech made.] I beg your lordship's pardon. In the 
Gardiner peerage, in which there were questions of the 
greatest difficulty, there was not only a good deal of docu- 
mentary evidence, but very long arguments delivered at the 
bar. [^Tindalj O. J. Were not those by counsel?] By the 
solicitor that conducted the case. It cannot be doubted, 
that the house of lords may allow any class of persons to 
appear at their bar, as advocates, that they think fit. The 
quarter sessions have a right to admit as advocates whom 
they please. There are some Courts of quarter sessions 
which have refused to make an order giving pre-audience 
to barristers, and where barristers and attorneys have prac- 
tised promiscuously. [Lord BrougJiam. Did not the Cor- 
nish justices refuse to give pre-audience {b) to barristers ?] 

(a) Not however when the House of Lords is sitting judicially, but before 
committees of inquiry, to whom claims of peerage, privilege, and other matters 
are referred. 

{by They refused to give exclusive audience to barristers. 

At the Epiphany Quarter Sessions in January, 1838, for the City of Oxford, 
held before the editor, as recorder of that city, five gentlemen of the bar ap- 
peared in court, having given notice at the preceding sessions of their intention 
so to do, and of their intention to attend those sessions regularly. The ses- 
sions had been held by former recorders at periods at which it would have been 
inconvenient for barristers to attend : and the prosecution and defence of per- 
sons, &c., had been conducted by attorneys. The recorder stated that he 
thought the barristers were entitled to exclusive audience, and that he would. 
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They did ; and the Cumberland justices refused it again ^^' Attormjf 

and again^ and at last yielded to the application. In the ' — 

county of Monmouth, the justices repeatedly refbsed to Monmouthshire 
make an order to give audience to barristers. I went to ^®*^*°°^* 
those quarters sessions^ I renewed the application for the 
order ; but till I myself appeared and made that appHca-* 
tion, they refused to give exclusive audience to barristers. 
There cannot be adoubti therefore, that the Court of Com- 
mon Pleas had a clear right to make an order, that Serjeants, 
and Serjeants alone, should practise at that bar. [Loixl 
AbingcTy C. B. The Courts of quarter sessions, in many 
parts of England, were in the practice of hearing attorneys. 
Could they say, we will hear any class of persons not being 
attorneys?] I apprehend they might. [Lrord Abingery 
C. B» The Court of quarter sessions might say, we will 
hear anybody. Lord Brougham. I apprehend they might, 
in their discretion, iust as the Court of Insolvent Debtors JPl°^^®°*^ 

, -, x/. , 1 , Debtors* Court. 

do.J If you appear by attorney, be represents you ; but 
when you have the assistance of an advocate, you are pre- 
sent, and he suppoits your cause with his learning, and 
ingenuity, and zeal. Appearance by attorney is onte thing, 
but admitting advocates to plead the cause of another, is a 
totally different proceeding ; and I apprehend that every 
Court may regulate who shall appear as advocates in the 
practice of the Court. In the Insolvent Debtors' Court, 
they have r^ulated who shall be allowed to practise there 
as agents. [Lord Wynford, Is there not a clause in one 
of the acts authorizing that ?] Not that I am aware of. 
[Bosanquetf J. In the county of Monmouth, it used to be MoDmouihshire 
the practice for solicitors to employ other solicitors as ad- ®*"°°^' 
vocates to plead for them constantly (a.) That was the great 
obstacle to the order being made, because those advocates 
had a very profitable practice (&). But what I submit, is, that 

upon bis own responsibility, prevent an attorney from interfering as an advocate 
whilst any of the counsel were unengaged. The bar however requested the 
recorder, that instead of proceeding to commit, or to impose a fine, he would 
take the opinion of the chief justice of the King's Bench, Lord Denman, A 
statement being laid before Lord Denman, his lordship decided that the barris- 
ters were emitted to pre-audience, but not to exclusive audience. Post, 128, 129. 

(a) This is still the course at the Cornish Quarter Sessions and elsewhere. 

(h) Id Cornwall, it is understood that the fees paid to advocates at the ses- 
sions, are larger than those paid to junior barristers at the assizes. 
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Mr. Atttrrney every tribunal, high or low, has, incident to its jurisdiction, a 

^^"^"''' right to determine who shall appear before that tribanal, to 

advocate the causes of the suitors. This has been carried 
to very great length, and has not been questioned, because, 
I apprehend, it cannot be doubted that every Court may 
regulate these matters, both as to classes, and as to indi- 
Lord Bacon's viduals. When Lord Bacon received the great seal, and 
speech io Chan- ^qq]^ j^jg place in the Court of Chancery (a), he made a 

long discourse, in which he says, " To help the generality 
of lawyei-s, and therein to ease the client, I will constantly 
observe, that every Tuesday, and other days of orders, after 
nine o'clock stricken, I will hear the bar until eleven, or 
half an hour after ten, at the least. And since I am upon 
this point, whom I will hear, your lordships will give me 
leave to tell you a fancy." Now he calls it a fancy, but he 
had no doubt that it was law. *' It falleth out, that there 
be three of us, the king's servants, in great places, that are 
lawyers by descent — Mr. Attorney (6), son of a judge, Mr. 
Solicitor (c), likewise son of a judge, and myself, a chancel- 
lor's son (rf). Now, because the law roots so well in my 
time, I will water it at the root thus far, as besides these 
great ones," — that is, the attorney and solicitor general, 
who were at that time so great — ^* I will hear any judge's 
son before a serjeant." It does not stop there, *^ and any 
Serjeant's son before a reader [e), if there be not many of 
them." I suppose that is, many of the Serjeants. Now 
here he takes upon himself to do this : He conceived he 
had a right to call upon the bar in any order in which he 
thought fit. He had not then forgotten the slight pat 
upon him by Lord Coke(f) upon one occasion, when he 
wished to move before a Serjeant. Lord Coke, perhaps, 
from some antient grudge between them, said, that the 
Serjeants bad a right to move before him, unless he came 
upon the King's business. But it is now quite clear, that not 

. (a) He was appointed Tjord Keeper 3d March, I&IS-T; Lord Chancellor, 
4th January, 1617-8; removed for corruptioo, &c., 1st May, 1621. 

(fc) Sir Henry Yelverion, son of Christopher YelvertQ^, J. of K. B. 160^ 3. 

(c) Thomas Coventry, son of Thomas Coventry, J. of C. P. 1606. 

(d) Son of Sir Nicholas Bacon, made Loid Keeper, 22 December, 1569. 

(e) Vide Appendix, No. 1, XIII. (/) iinf«,55. 
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only the attorney and ftolicitor general, in private business^ Mr. Attorney 

have precedence above all Serjeants, but that all King's '- — 

counsel have. How does that arise ? It arises, not from 
any exercise of the prerogative of the crown, as far as their 
precedence over the Serjeants is concerned ; it is done by 
the judges themselves, in the exercise of the power belong* 
ing to them, to regulate who shall be advocates before them. 
[Lord Wynford* Are you aware of any order of the Court 
for that? Is not that from long use?] It must have 
arisen since the reign of James I. (a), because it appears, 
that attorney geixeiral JBacon was in a great fury because a 
Serjeant was allowed to move before him. The change 
could only have taken place by the regulation of the Court. 
[Lord Wynford. Would it be possible, at this time, for 
the King's Bench or the Common Pleas to say to any bar- 
rister, we will give you precedence over every other bar- 
rister in the Court ?] I think, . that upon their own re- 
sponsibility, they might do it. I will give an example : 
On the last day of term, the junior barrister is called 
to move first.. [^TinddU C. J. Was not that by consent? 
The king's counsel were spoken to first.] Till Lord Mans* 
field's time, it was only upon the last day of term that the 
poor juniors had. an opportunity of making a motion at 
all (6). [Lord Ahinger, You do not mean to say, that the 
Courts are not at all bound to respect the King's patent ! 
The patent to King'p counsel, describes who shall take pre- 
cedence. Can the Court of King's Bench say, we will 
violate that, by beginning at the bottom, and by calling 
upon those who are not King's counsel, first?] Where the 
crown has issued a warrant upon that subject, I take for 
granted, that all the judges would most respectfully observe 
the injunctions contained in the warrant. But I apprehend, 
that it still belongs to the Court, in the exercise of its dis- 
cretion, to say in what order any person shall be called 
upon. I am old enough to remember the time when the 
King's counsel used to say this: " I humbly thank your 
lordship," when called upon to move. [Lord Brotigham* 
I never heard ^r, Abbott (^c) move before Lord Ellenbo^ 

(a) 3 Bttlstrode, 32, ante, 55. (b) Ante, 25, 26. 

(c) The late Lord Tenter den. 
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Mr.Attorwey rdugh wttbout sayiog, " T humbly thsink yourlordshlp"as 
— '^^^ — if it wsw'tt ttrntter of grace dnd favour] (a). It is a proof, 
aiinongst others; that it is in the power of the court to 
isayj iwvrhat order the bar shall be called upon. In Collier 
T- Hicl^ib) will be found, every thing that I contend for. 
Wei are now considering^ what the power of the Court of 
Cotninott Pleas- was iof antient times, and I think it is clear, 
that therl it It as cbmskiered, tha(t the power of the Court 
was th^ eatne/as in the case of a court that is recently 
estfeiblished^ ' No^^, \4k ColKer v. Hicks, (ft) wherever the 
leftfrifed judge ftpeake of the iexeldsive 7>ower of serjeants, 
it -aerimsi to be conside^cd^ merely afe matter of favour, not 
as matter of right, Enjoyed under irreversible decision. 
That was an iiifotaialion laid before toagistrates; they 
were the^ judges, ihey constitiited the court. Lord Teh.- 
terdeto says, ** This Was, undoubtedly, an open court, and 
the public had a right to be present, as in other courts; 
but whethler any persons, and who, shall be allowed to 
take part^in lihe proceedings, must depend on the discretion 
of theimagistrates («), whc, Hke other judges, must have the 
pow^r to regulate the proceedings of their own courts. 
Tb^ Superior courts do not kilow every person to interfere 
in t their -prDceedinga. as 'an advocate, but confine that pri^ 
vilegle to "gentlem^A, admitted to the bar by the members 
of oae of the IniM pf Comrt. They do not allow attorneys 
tq 9ct .as ajdrocates ; and in one of them^the Court of 
Con^moQ Plesa^)^ eveQ' all gentlemen of the bar, are not 
allowf^d to.f^Ker^ise all the duties of advocates, but the full 
privil^e of 6P doing, is confined to those who are of the 
ck^gnee of tbeicoid V So doctors of the civil law are not 
entitled; to act as advocates in the Courts at Westminster ; 
altboiijigh. they may da so, by special permission of those 
couirt^^: , ^ nt, the quarter sessions, the justices usually 
requix^ that, gentleanen of the bar only, should appear as 
adv,Qiqate$ ;. but in some remote places, where they do not 
at!f;^^,,ip[i^ipbers pf the other braacfa of the profession, 
are/pem^itjt^d tto ,f^ct> aa advocates. Persons not in the 

,(fl),BiBj^ Iv9r4 EUenh^rov^hf t^ed nofr-pileased with -(his obsequious !an- 
gUfg9, hf\^ jBiyil, *;. pp^Xth^^iJt |9e,Siir. Jf^^ C4Hti|'ha$..grftDted y«i moKfaifpur/* 
(6) 2 Barn. & A^ol. 663. 
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legal profession, aye , not allowed to practise as advocates Mr. Attorney 

in any of these eourt& On, the hearing of an information, ^"^^° ' — 

the magistrates, having the discretionary power to regulate information for 
the proceedings of their own Courts, may decide who shall penalties. . 
appear as advocates, and whether, when the parties are 
before them, they will hear any one but them." [Lord 
Wynford. Before magistratesi^^ twenty years ago, there was 
no regular bar. But they were in a very different situation 
in the courts above. In the courts above there was. a bar, 
consisting of men called to the rank of barristers at law 
by the several Inns of Court ; and in the Common Pleas, 
there were mea called to the rank of Serjeants by the king's 
writ. That makes the ca^e very different from the magis* 
trates' courts, which were never attended at that time bv 
any barrister, and in which it was absohitely necessary to fix 
upon some person to be heard.] I am now considering 
what was tobedone in the Common Pleas, before any usage 
was established, when it was a virgin court. The usage 
must have had its origin at some time. In Collier v. 
Hickaifi), it is laid down distinctly, that every tribunal has 
a right to regulate who shall appear as advocates, and prac« 
tise before that tribunal. LittledaUf J. says, *^ Every Judgment of 
court of justice has the power of regulating its own pror coiiier\^. Hicks. 
ceedings. In the superior courts at . Westminster Hall, 
when barristers attend, they only are permitted to act as 
advocates. Perhaps, if they did not attend, attorneys 
might be heard as advocates. There is a difference, even 
in the superior courts, in this respect. In the Common 
Pleas, barristers {b) only, of a certain rank and degree, are 
permitted to plead. Here, the right claimed is, for all 
persons to attend as advocates. The plaintiff, indeed, is 
an attorney of one of the superior courts ; but he can de- 
rive uo right, from that character, to act as an advocate 
in a proceeding before a magistrate. It seems to me, as 
magistrates have a right to regulate their own proceedings, 
they must, consequently, have authority to decide what 
advocates shall, or shall not, be permitted to plead before 
them," Therefore he, like Lord Tenterden^ places the 
apprentices (&), and those who are of the degree of the coif, 

(a) Anu^ 93, 97. (b) See Appendix, No. I. 
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exactly upon the same footing ; both depend upon the re- 
gulation of the Court. Parke, J., in some expressions 
used by him^ ascribes a certain potency to usage, but that 
is to the right that persons have to practise, not to any ex- 
clusive right, because what he says is this : '' No person 
has a right ta act as an advocate, without the leave of 
the Court, which must, of necessity, have the power of 
regulating its own proceedings, in all cases where they are 
not already regulated by antient usage. In the superior 
Courts, by antient usage, persons of a particular class are 
allowed to practise as advocates, and they could not law- 
fully be prevented ; but justices of the peace, who are not 
bound by such usage, may exercise their discretion, whe- 
ther they will allow any and what persons, to act as advo- 
cates before them." Therefore it comes to this, that the 
Serjeants could not be excluded from practising at the bar 
of the Court of Common Pleas, but it does not say, that 
the Court has not an undoubted right to admit another 
class of advocates to practise. I will shortly go over the 
authorities or arguments which have been adduced, to 
shew that the Serjeants have this exclusive right, which can 
only be altered by act of parliament. Though my learned 
friends have avoided the question, as to what the Court may 
do, they have, incidentally, considered that question, because 
they have argued at very great length, that it is by law, 
that the Serjeants are entitled to this exclusive right, and 
that no rule of Court can deprive them of it. The Court's 
being immemorial, does not at all advance their case. A 
greal deal has been said about their holding an office; I ap- 
prehend they do not hold an office; it is a state,\t is a degree, 
it has none of the incidents or qualities of an office. No 
assise (a) will lie for it, and no action can be brought, be- 
cause no one has an interest. Even if a stranger is allowed 
to come into the Court of Common Pleas, to practise at 
that bar, that is not a case where one person usurps the 
office of another. But if it were an office, how does it 
belong to the office to have the exclusive right of prac- 
tising in the Common Pleas ? Why should it belong to 
that office, to have the exclusive right of practice in that 
Court, any more than in the King's Bench, or Exchequer ? 

(a) Anu, 84 ; and see Appendix, No. XXXVII. 
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Then it is said that the Berjeants are made by vvrit. But how Mr. Attomey 
does that shew that they have the exclusive right of prac- ^^**^^^* 
tising in the Common Pleas ?— They are made by writ (a) Serjeants* writ. 
— they have certain privileges, — they have the privilege of 
practising in the Exchequer and King's Bench, and at the 
bar of the House of Lords — but their being made by writ, 
and the Court's not having the power of debarring them 
from practising, does not shew what the amount of their 
privilege is while they remain at the bar. It is then said Serjeants' oath. 
that they take an oath, and that a barrister does not. 
Now that oath is material, because it is suggested, that all 
the officers of the Common Pleas are to do their duty in 
that Court exclusively. If that were so, it would be found 
in the oath of office that they take. But there is nothing 
of the sort to be found — ^because the oath administered to 
them, is (6), that they will faithfully do their duty to all 
those by whom they are employed. It is not, ^^ you shall 
give attendance in the Common Pleas," but, ** you shall 
give due attendance," you shall attend to the affairs of 
your clients, &c. [Lord Wynford. The Serjeants may try 
causes. Lord Brougham. There are various persons' in* 
eluded in the commission of oyer and terminer, and gaol 
delivery (c), who are not king's counsel, and they take 
no oath at all.] The Serjeants' oath can have no reference 
to a judicial power exercised by them. I find no functions 
ascribed to them, except that they were to do their duty to 
their clients. [Lord Abinger. In the courts of the civil Doctors of Civil 
law, I believe, when the doctors were not counsel in the Law. 
cases, they assisted as judges.] When the Court of Dele- 
gates existed, the doctors were put in pro hS.c vice, as the 
crown might put in any one. [Lord Abinger. In the 
courts of civil law, if I understand right, doctors were 
entitled to practise ; and if they were not counsel in the 
cause, they might assist as judges.] I am not aware of 
any thing approaching to that, except that in the Court of 
Delegates they were put in pro h^c vice. [Lord Abinger. 
Is it not the case, Dr. Lushington, that in the courts of 
civil law the doctors, who are of a certain standing, if they 

(a) Ante, 13, 32. <fc) Ante, 13, 31. 

(r) But the commissions of assise, and of nisi prius, are confined to serJQantt. 

K 2 
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Mr. AtiorMy ^tetiot^bixhseYin the cauUCi can be Considered as a»e664 
^'''''^'''' sbrs; ' aBBlstitig thft court ? Dn Lttshington. They form 



part br the* oottvt^ There used to be a* separate commis- 
sion^ In eachcaftetfaeyact as delegates* \a>xA. Abinger. 
I don-t tAean in the Court of "Delegates, but in the Eccle- 
Dortors of Civil >5***^icM'CouTts. IaOtA Brougham. Suf^pose you are ait- 
Law. ' • • ling* in; the Oonsistory Court, or the Prerogative Court, are 

you the on)y 'judge -in that Court, or are all the civiliaost, 
tioV bt^ing- engaged I m: the cailse,* considdred aa judges? 
'D)i'}hiLshingim, Certainly not {d).] Therein nothing, either 
iu'lbe* wHt oi< in the oitth to 'poiht at any judioiial functions 
t6 be ^p^rfbrmed by 'the* Serjeants* • It waa slated by Sir 
Wittimn ' ^Folletty that the serjeante ate assistants m the 
He^*^ of ^Loi'da.' -> That i is la ' mistake* The Queen's aer- 
JM^Gldt^' lare '^uifimon^d as the aitterney and soliteitoi^geqeral 
ai*e, but thl^iothei^ setjeants hare' no functions U^hatever to 
)Serfbrm- iri theHou^e of Loids. ip) {LorABroughanu King's 
cotitls^l anef not summoiled.] No ; but Qtteen!s Serjeants 
dk-is sumttioned,' just as the judges are. They have a writ 
in i\(k same words. Therefore the Serjeants have no duties 
6f that 6ort to perform by virtue of the coif, (c) They are 
merely* advocates of higher rank and longer standing than 
the 'Ethel's. It has been said, that the judges of the 
Quis^n's Bench' and Common Pleas must be made from 
'anlbng tbdmV That is very true-— -the judges of the Ex- 
tfh^(] iter 'need iiDt'(rf). It is, however^* only Qominally so ; 
tll6ugh^k ]Sei*sotris^ made a serjeant because he: is^ to-be a 
'jiidge'y'h^ i^ tl6t'made a judge because he is a serjeant(e). 
'Bott'tb^ existence of this privilege of the Serjeants to have 
'Ihejtrdgto made ffom^ among them, would not shew that 
they have tbei exclueive right, by law, of practising in the 
•Cdtrinion Pleas. Nothing said by Fortescue (/), and 
ttothihg' sfiiid by any^ of the judges in Ptiston Vr Genney (g), 

'^h at all at variai^ce with the position for which I contend. 

t. . , 

(c) NegaUviDg.tbe latter alterDative, nt videtur, 

(6) Sect vide Appendix, No. XXV. 

(r) See Appendix, No. 1. 

(ri) But nnless tbey are Serjeants Lbey cannot try issues at nisi prius. 

(e) lUather, be is made a aeijeant to enable him to be a judge, thereby 
evading^ without, id -fonki at least, violating^, the rule, which reijuires judges to 
be appointed because they an seijeanUi Ante, 22, 7d« 74« n. . 

(/ ) Aate, 3Bi 39. (g) Jjtte, 39. 40. 41, 44, 89, 
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Foi'tescue saye^ ^^ Thete is not>iia any either- ikingdam-W; ^^r^^i'/;.«7t# 

steite, any particular decree* eonfernsd upon th^-pr^^ti^iQr^ > ■■■■ ""' ■ — 

of the law^ as such, unless it-be in>tlle ki^gdon^tofiEp^gq 

land ; neither does it happen^ that/in lanyi.othei^covvitrytai^ 

advocate enriches himself bq mxifih jby^fhia- pra^ic^^iflt^. 4 

Serjeant at law. • None^ be he ne^rao.l^'elLr^ad and ipraa* 

tised in the lawS; cAt. be made a )jud^e ii}(.tlie>^oM^tBj0f Foriescue. 
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King's Bencher the Common. Pleas/'i^biph/iaice the .^Ur 

preme ordinary Courts of the kingdom, uple^ hpiba fir^t 

called to be a Serjeant at law* Neither is any one. beiside^ 

a Serjeant permitted* to plead in the >Coiirt of GpiQti^on 

Pteas^ where all reial actions are* pleaded ;uwher^for09 to 

this day; no -one hath bfien.advaDicedcto thews^d^tevaudt^- 

greeofa Serjeant at law, till hehajtihlbeeniiirilt a stiu^ent 

and a barrister <a) full sixieenyetoW No^w^di^hat 4$,):1^4^ 

guage of Fortescue^) supposing- faim, to b^iiquit^! ^^rr^ij 

he saiys no one is pe^miited tp plead. atiittij^i bar, ;9fiitbp 

Common Pieas^ except a-serjeant* tXben ft;eerj^i|$;;;p5^.G- 

tise» not by a prescriptive, right, but by,per«ii^^if?i3ft,pf .j»he 

Couft. Barristers are^ perniUted toipracji^e/^nHtf)^ ^^pg'^ 

Benohy Serjeants are: permitted, to prf^eti^fi iQ,ttb|^.C53t^i|npp 

Pleas, all resting on regulation asftof. tb^ipij^^ltice/l ,,I}v|t 

Fortescue is to be received with great reserve, i?^q?«usejjl^ 

states what is evidently 'inconreet'rfoi:Jieists^tfs^1j][i^j^,po 

onie can (6) be called to the degree of 6erjieant|^i<ift h^ibfiiRf 

sixteen years standing ; a»d if that had fbqe^,tl)e,. j^f:{p(^Q- 

versy submitted to the J,udicial comraitt^^ipf iHfr>i,Mi^- 

jesty's privy council, this might just .as!.\yell l^y^ ,|p^^l^ 

cited as- an authority, to shew, that any cs^)LrOf/a ^fj^^t, 

where the candidate is not of sixteen yc^r.^' ^^][^^ing,|js 

utterly unlawful («). There is nothings /th^*pfoi;^,;,iny l^his 

passage, to support the doctrine, that is coptentj^i^ /qr on 

the other side. Pasion v, Genmu '^ ' ^ ^^^ p^ta^pty jfe- p^sum v.Cemey 

quiring great consideration ; and it approach^ i>^nV tfi ^^^ 

authority, that this privilege is enjoyed by prescriptive 

right, than any thing I meet w.itji in the bpoks. !^ [Here 

(a) A mistraoslation, see ante, 39. - . . iv -j/ ij" '-, 

(6) The words are, *Miocuiqiie asswftptU8««t,-' not '' a8Sii«ii'|»tcstl'' - ; 
(tf) Th^fraetiee as to leng^ti'^^ stdndiitg dt whioh studeiM Inwef^en cjalled 
to be seijeantsi inf^jrllWtaii«M6efM'i)ftie,tdt'tibi«c iPossiblyiilioiMBrfei^ithuislit 
still be a good return, ^y a -partjr «nwilltRg'|o^4adM vpitorbhRiBlf ^beieslMte and 
degree oTa stetje&Qt^ (hal fie had net been a student sixteeity^i-f* Jintei 99, 
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the Attorney General read Paston v. Genney (a) at length.] 
That seems to nie to be the strongest authority that has 
been brought forward to shew that the exclusive privi- 
lege is founded on prescription. But it is by no means 
sufficient authority^ because it merely shews that at that 
time^ the practice being that none but serjeants should 
practise^ it was held that none but Serjeants should be 
allowed to practise. It says nothing as to the origin of 
the practice, as to the right of the practice, as to how it 
began, or how it is to be continued ; and all that we find 
here is perfectly consistent with the notion of there having 
been a rule of court, by which the pleading in the Com- 
mon Pleas was confined to pei*sons of the degree of the 
coif. Those are the only authorities which seem to have 
any weight. But this deserves great consideration, — ^that 
it has been ultimately determined that a seijeant is 
not to be sued by bill. Now, if he were an officer of the 
Common Pleas, like the filacer and other officers of the 
court, he would be entitled to be sued by biU^ and he 
must be sued in that court, and if he were sued in any 
other court, he might plead in abatement — ^that he was a 
Serjeant, and liable to be sued only in his own Court. It 
will not be disputed that a seijeant must be sued by writ. 
There is a case to that efiect in Sir George Cooke's Re- 
ports, 104 (i). And indeed in Lord Hale's time it veas 
determined, that serjeants had no privilege to be sued ex- 
clusively in the Common Pleas (c). This entirely gets rid of 
the argument, that they ate officers of the court, — ^that 
they are members of the court. Because, if they were 
officers of the court, if they were members of the court, 
they would clearly be entitled to be sued in that court 
exclusively, and to be sued by bill, as other members (rf) of 
the court are. Some reliance was placed upon the case 
in Dyer (e), where it was held that the queen could not, 
in derogation of the authority of the justices of the Com- 
mon Pleas, appoint to the office of Exigenter of London ; 
the Court, holding that the office was in the disposal of the 

(a) Appendix, No. XXXVIII. (6) Swain v. Cirdlcr, S. C, Barnes, 371. 

(c) Diakins v. Scroggi, Appendix, No. XXXIX. 

(d) Judges are not sued by bill. (e) Skrogge$ y. ColtehiU, atite, 52. 
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chief justice. In a trial that took place ia the time of Lord Mr. Attorney 

Holt| in the King's Bench, there was a dispute whether 1 — 

Lord Holt was entitled to appoint his brother to the office 
of chief clerk, (a) It is related, that during that trial he de- Lord Holt. 
scended from the Bench, and he sat upon a chair, instruct* 
ing his counsel. But that has no application to the ques* 
tion, whether the Serjeants had this privilege by law, which 
could only be changed by act of parliament. Then it was 
said, that an act of parliament was in contemplation in the 
year 1766« It might be more prudent and more conve** 
nient, if all the rights and privileges of the parties are to 
be settled, that there should be an act of parliament 
upon the subject. In 1756 it was contemplated, not Proposed aite- 
merely that barristers should be allowed to practise in the 
Common Fleas, but that the judges might be selected 
from among the barristers. That could only be done by 
act of parliament, because, by law, the crown cannot ap^ 
point judges to the Common Pleas or King's Bench, ex- 
cept from among the Serjeants ; and in this very case, in 
1834, it was once in contemplation to have it done by act 
of parliament, either in the Uniformity of Process Bill, or 
in the bill establishing that most useful tribunal, the Central 
Criminal Court (5). It was intended that a clause should be 
introduced, by which this should be done. But, I presumed 
it was thought that it was unnecessary, inasmuch as the 
Court, upon the recommendation of the crown, had the power 
todo it, and that legislation, therefore, was not at all require. 
In Simson v. Neale (c) nul tiel record being replied to a Pleadings 
sham plea of judgment recovered, the question was, whe- J^f nts, ^ ^^'* 
ther the replication must be signed by a serjeant, or not ; 
and it was said, that the replication must be made by a Ser- 
jeant, and that therefore the party must be put to the ex- 
pense of having a Serjeant's hand to this replication, which 
replication was a mere matter of couree. That was neces- 
sary, because it was then the course of practice of the 
Court, and had been so for a great many years. It cannot 
be said, that this could not be altered but by an act of 
parliament. Can it be doubted, that the chief justice of 

(o) Duchest of Grafton v. Holt, ante, 64, 82. (6) Appendix, No. VI* 
(c) Ante, 68. 
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Palace Court. 



Mr. Attorney the'Gommoii Pleasy 'ivitb the advieerof his brethten^ nwcht 
'^"^*'" ' have said, before tlie Court was opened, that tbeare was bo t 
necessity whatever for a/ Serjeant being met by a^erj'^ant;' ' 
that/ althotigh thei plea of judgment recovered, might -re^ 
quire a'^ijeant'shand, a repliciatton of nul 4iel redord did ' 
not require it ? But suppose, that, in the time of the Aula 
Regis, or before the Conquest,: a rule had been establishedy 
that' a' Serjeant mbst be met' by>a sei^eant'; and' that^iif 
th^e werefo^iple^ of jadgJneititiecoveited,<with' a replicartioii • 
ofimtl tiel reeord, laiiserjeant^sihahditfiusiibe^^ubscritedta 
it; then'-hefre there tie anManuenidriai Court, > there areim^ 
medibrial seijeailts> and'an'SmmeihoriaJl fNr^cticie of alis^rw 
jeant >being met by a seijeaivt. Will it be<said,ithkt this 
imtneihorial practice > could "bot be altened, jexeept by afct of 
parliament ? Would' nbt a -rale of the^Conrt be quiter su£- 
ficient for that parpose) l%ertwhy should atule of Cdurt 
be- sufficient to alter that rule of practiee, and yet-an act of 
parliament be required to alter the-rule of prs^ctice^by 
which Serjeants are exclusively heard at the bttr. Both are 
matters of practice, both stand Upon the same foundation, 
and both under the same authority. ^Ref^^^nc^ wds made 
to the practice in the Palace Court (a), and it was aiskedt,-^ 
could the Palace Court be thrown open by the Court td all 
bannisters ?<> I say tliat it <:ould be, and thatit'is done; be* 
cause^ althbugh there are only four i^egular banristers who 
practise there habitually, upon an application to the jlidge 
otthe' Courli, they allow any banister to come and pi^aoti^ 
there : he must come 'Specially. [Lord Wynfotd, All d^e'bar^ 
rioters are to be em ptoy^ . Lord Brougham. If aU» the Ser- 
jeants had been employed in every case, there would not have 
been this petition.] If all the Serjeants were employed in 
every cause, any barrister might be employed along with them. 
Thatwonld (i), no doubt, be lawful ; butthis is likewise lawful, 
which puts them all upon a fair equality. Another objection 
was made with respect to the Ecclesiastical Courts. When 
that is examined ihto, it will be found the strongest illus- 
tration of the doctrine for which I contend : wherever the 
Ecclesiastical Courts can have a class of advocates, who 
have deVoted themselves to the civil law, and are more pecu- 
liarly conversant with the questions debated in those Courts, 

(a) Ante, 66. (b) Quceire. 



Ecclesiastical 
Court. 
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and .who can give-fit assistance to tbe/jiuige^'thenr0ni(QrdQrir Mr,. ♦i«<jrncy 

may Jbe made/ for Ahat ^Hbss da hayt exclusiivjefaildttenoa^r ^ — 

But when sach a dass cannot be «xtpected^t}iien{anyi.olheiii 
class of advocates may be afdn(iitted«Pt Iniithe^iConiaistory - 
Court, the practice formeriytTvas: ta>:adn»ti. barristers to 
practise. A learned j udge>(a), one. of youd lordships? {body, 
<^<^ gi^6 you infoh^matioa upon itjbat subject) 'ttbe$>];e«^nti 
judge of the ConciojE- AdmiraltyiJ i ^ I^^rd- Mansj^/d^twheni lat 
thebar^iHsed frequently) U»go tonHsiGi^T^' jQ6]^9nfiw ' Hei 
went there specially^ ihe> Gobct tgiung^hinx teai^e (9^^ t Tiidre 
being a numerQua b^ nt J^ootora* Oommonsi^i bwrnistemrare! 
not allowed = to (pracitise >thei»bi i But bow^ is^ i t( at i York;? i < How. 
is it at Exe4er? Ho\^/ is.itj.a^i ^vcryfotbcff ©onijjistoBy consistory 
Court throughout 'Eogiand ? : JNoudoubt^r doqtoirsirqffCJHili Couru. 
law would be allowed; to pilaotisettbere>ibu4/theyf'biiyjeinoi 
exclusiTC right; and baorinsteilsi are )e(M^&t{|ntly i adimittfid^ 
and barristers aln^ost* eiccjiusiTiely prlacti^,;theDe> r^At:ibe' 
Court at York) bamrtsters uptin tbeinoirt^ern yciirouitfrpitact- 
tise there, altbongh they; are' not doctors lOtf the cflviliilamr^ 
or of the common law*: < But^ though theyt djo^ iipw pnacti^ > 

there, the Consistory Coi!i>nt^(QrMtbeiiP4*eD0gativieC<)jurt,iat 
York, nughtmakean onder^ dbati.nine.but dootorSjof ithe 
civil law .should ^ practise itherd :; onv lif >d)oot(Mfft'hav^i prac-^ 
tised there exclusivdlyytbeyiikiightmakiB ais^Mer thatftha<t 
exclusive piivilege should ceaise, and tfaatjbaniist4r^^s)iou]d 
be allowed to practise thett^ ^i^veryithiikgy.therefbrei'^bewe 
that this is matter .of iPule.dndiRegulilitionii! £tti6 e?^oeed-> 
ingly improbable^.th^tithek-e should, jbe .any' sruohJaA^i rthat 
there should be xany ^loh dct i&f/pikrliameDt^i because it 
must resoke itself into an act/ of pariian^nt.f 'It Is; Hot fpirar 
tended that Serjeants are, .^itaZ/iieixln^^).. to be^'^eadtdv and 
that none but Serjeants are to be beards > Jt is not disputed, 
that if by any sudden calamity, Hthey^should all be 'Swept 
away from the face of the ea^rth, then barrisiters might the 
heatd. It is not disputed,i that if they were to^efuse to 
plead, then barristeiis might plead. The law contended 
for, is not that barmters shall. never be. allowed. to. .plead, 
it is not an absolute law. Noiw, what is the qualificaition? 
It would be strange, if barristers, in all oases, should. be 
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Afr. Auornty excluded, and it was not in the discretion of the Oonrt to 

GtneraL 



say who should be admitted, and who not. It may well 

happen that all the Serjeants may be on one side* On one 

occasion, there was only one serjeant in the Court during 

the whole term, what was then to be done? Was he, like 

Mr. Serjeant Bendloes, to take his fees from both sides, 

and then to tell the CSourt, what would be said for the 

plaintiff, and what would be said for the defendant ? In 

the preface to 8 Modem Reports, I find this } '^ In the 

10th year of Queen Elizabeth^ there was but one serjeant 

at the Common Pleas bar, for a whole term together, and 

Serjeaot Bend- that was Serjeant Bendloei ; and I do not read that he bad 

i^the oSrsw- any business there (a)/' Now, what was to be done in that 

jeant. term when Serjeant Bendloes alone practised there ? Was 

the plaintiff to have him, or was the defendant to have 
him, or was he to be on both sides ? Suppose the nam* 
ber of Serjeants is reduced to seven or eight, and that they 
are all on one side ; what is then to be done ? Is justice to 
be denied. It is part of the privilege, that a piairty cannot 
plead his own cause in the Common Pleas (6). In the 
King's Bench he may. [Tindal, C. J. Parties may plead 
their own causes.] No doubt, the <3ourt may do whatever 
is expedient ; but I think, in some authorities, particularly 
in Paston v. Genney (c), a distinction is made between the 
Paston V. Common Pleas and other Courts. I do not say that such 

enney. .^ ^^ modcm practicc, but that such is the antient claim (c). 

(a) This is said, whether truly or falsely, With refereoce to the quantity of 
butinesi in the different courts, flt a period when Sir Thomas More, chancellor. 
Is repTtsetiled as ttsutUy rising at eleven, after reading all the bills which had 
beeo exUhited. The pauage cHed by tba attorney general conld hardly be 
intended to convey the idea that in 10 Eliti there was only one pracUsiag ser- 
jeant. Thetenthyearof£/isa6et^ began 17 November, 1567. Bendloes yf?is made 
serjeant, v^ith eight others, in 1554. Two were made in 1555, one in 1556, 
and one in 1557. In 1558 eleven were calUd to be seijeants; bat as Queen 
Mary died before the writs were returnable, eight of the eleven, and two others, 
were made in 1559. One was made in 1560, one in 1566, seven in EiT.9 £liz. 
(1567) the year immediately preceding. Out of the Serjeants created in 1567, 
Wray and Mameood were made judges in 1572, Gawdy, in 1574, zudJeoffries, 
m 1676. Yet, accofding to the conatmction here put upon the language af 
the anonymous writer of the preface to 3 Modem Rep* these four, as weU as the 
thirty-three other Serjeants, called since 1554, together with all Bendloes's seuion 
had been swept away in 1568. And see Appendix, No. XXVIII. post 167. 

(fr) Quaere where such a privilege was claimed. (c) Ante, 39, 89. 



( 139 ) 

I apprehend; that upon such an emei-gency as that of the Mt. AttorMy 
Serjeants all being on one side, the Court would hare 



a clear right to admit other counsel there. Then lei 
me put a case : Suppose they were all on one side, ex*« 
cept one^ and that he, from age and infirmity, might be 
minus sufficiens, it would be very hard upon the party« 
The liberty of the subject might be concerned. Suppose 
it is a case where there is a writ of habeas corpus moved 
for at the bar of the Common Pleas, and that all, except 
one Serjeant, are engaged in favor of the commitment, it 
would be an exceedingly hard case. [Lord Brougham^ 
And suppose that that serjeant, being a king's serjeant> 
the crown claimed him (a) 7 ] I suppose a case where the 
bar is not open. Now, every barrister may practise there, 
and no hardship can arise. But I put the case of the 
Court being closed, and all the serjeantd, except one, 
being retained on behalf of the commitment, very great 
hardship might arise, and the judges might not have that 
lair assistance which is to be rendered to them by the bar. 
[Lord Wynford. The party may go to another Court.] 
He may have applied to every other Court, and may come 
at last to the Common Pleas. If the Court were closed in 
this manner, by an act of parliament, very great peril 
might arise to the Uberty of the subject. But I prestitne, 
there is no such act of parliament^-^that it is in the dis* 
cretion of the learned judges of that Court> as necessity 
arises, to do what justice requires, and to make such re- 
gulations as shall be for the benefit of the suitors in that 
Court. The judges of the Common Pleas are supposed to students caUed 
join with the other judges, in calling students to the bar. ^i^tyT"^*' 
The benchefs of the inns of court, are only the agents of the judges^ 
judges in calling to the bar. It is a power committed to 
them by the judges, a power which the judges may resume. 
There is an appeal from the opinion of the benchers to the 
j udges. Upon that appeal, the judges of the Common Pleas 
sit, just as well as the judges of the Exchequer and the 
King's Bench ; and they sit there, because they are supposed 

(a) King's Serjeants cannot plead, 6r advise, against the crown without a 
licence ; and in the Canadian Prisoners' case, here alluded to, the crown had, as 
tttiial, claimed the lervioes of Mr. Strjtant Wilde* And see ante. 111; 
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Mr. Attorney to'h^Te cfllled the party to the bar. Suppose the Society 
of = Lmeoln'd Inn^ for some insufficient reason^ refuse to call 



Appeal to the al than to the bar^ he may appeal to the judges>^and no^, I 
fuMfofbeMhcra" ^m' happy to say; that if they should refuse to admit him 
to admit into tf ttieiAbet' of thfe Society, he may appeal to the judges,-**- 
toaiirtoihe'' an impro?ement for- which the public is mainly indebted 
bar. to the' solicitor general, -with my concurrence. But I put 

the easri of a gentleman who has kept his terms, and done 

his exercises'/' and who is a candidate to be called to the 

. bdr; • The benchers refuse to call him. He appeals to all 

the judjges. ' The chief justice of the Common Pleas and 

bi^ brethren sit upon that appeal, just as much as the 

judges of the King's Bench and ExcbequcJr; because 

they are' supposed to call a person to the bar. If they make 

an' order that lie be called to the bar, he is called to the 

' bar by the judges of the Common Pleds. [Lord Abin^fer. 

They-may equally sit upon the regulations of the benchers, 

as visitors.] l*hey are not in the nature of visitors. The 

Inns of Court. inn!s of court are mere voluntary so(iieties. They weire 

originally dining clubs and nothing moi^, like the clubs 
estaUished 6t the west end of the town, Tlie judges de- 
pfikted to tlie bendiei^s of the societies the task of giving 
'iectums, 't^d examininginto the sufficiency of the-candi- 
'dlitelsy and of calling them to the bar, but they are still 
mene'vtiluntary societies; and they act by the authority 
winch -the judges have delegated to them. When there is 
aaayppeal from the decision of the benchers^ the judges of 
theComihon Pleas> join in sitting upon that appeal ; and if 
the candidate be called to the bar, I say, he is called to the 
, bar^Jby the judges of the Common Pleas. When a person 
.was. called to the bar, as the regulation stood before the 
warrant of 1884t, he was not allowed to practise in the 
Court of iCpmmon Pleas in banco, but he was allowed to 
practise in the other courts in Westminster Hall.; and it 
wto competent in the judges, to alter the regulation: by 
! which he was eixeluded from the Common Pleas. I Will 
Roger North's ^itetet'teiSi casB, iu' which the Serjeants themselves were con- 
Dumb Day." • ceiv^diito ihdve been strongly of opinion, that they might 
' b^ exdludiBd at any iimb byan order of the CouK; ahdthat 
barrieters, aqd any other, class of advocates, migbt have 
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beea adniitted to plead micompetitioa.)vU))i t|bQQrl»ai:^itbjp fir.A^ovfff^ 

brings me ito the-dumb day. i It Wi described • in , a .fw^f ag? — 

ia Roger North's' Life rfi the Lord ,K^0pQr.GMilfoni,,,Th? . ^.,.; 

langoa^. used inti^lailting' what tbea took/ pla^e^/fiieimsrtitp 
me to. be extremely materiaivboeaiiae, it itppaars th^iUpo^ 
tliftt lOecasion the learned serjeahts* .not. only. ^^rea]?^fP>?d ' ; ; - 
by the ftiar that theiv i monopoly wa^.gi^li^j hut. they, ;$^em 
to. have; adaaitted. that it was in^Wipon^r ffithe Ck>,Hrt<ft(t 
any time to destroy thteiciixkonopoly. ,-il^g^rNprUjt,^s^ya^j(^ 
'^ Therfewap aillincident. that. hftfip^ed. not Iflngi^ftevibip The4umbday. 
lovdahip'cametinto^theiplace.ofiqhteffin tb^t CourQ^jvybiQhy 
tliough in: itself and in theiendiOlS it' ridio^lo^s^ y^tf.beiAg 
ao Affront to . the Cob rt, < and lin • particulai^i to. i the? lord > chief 
justice, and by the: 'whole bav of'^njieapts .?^l injarlni]1p 
togeth&r^- kMigfait toi be!rela4ied, ias> I ishall doy resJly a$i it vwaa 
aoted'by thenti." Thien he goes on;to istatejitb^i.lfaeji*^ had side bar mo- 
been an usage to have side bar motions made iin the^KijogTs ^^^^* 
Bunchy and in the treasury of the Common <Pleas(i) ;i whioh 
shewS' that it is ia the power of the Courts to ;regulf^te JiVQiW • 
the business shall be conducted. . Now, might :»oti the 
judges of the Common Pleas say, that certain biiisiness 
shall be done by side bar rules, and that those side b^r 
rules shall be moved by apprentices ; and might they not 
say, that other parts ^f the business shall be done onlyiby 
those t who are of the degree of the coif? NoWiafter men- 
tioning the occasion, and the offenoe takehy heisaysct*- 
" However agreeable this kind of :pi<actice was toxa novi- 
ciate, it was not worthy the observation. it: had; tforjonceror 
twice .a*iWeek was the' utmost calculate of thete> motions. 
But the Serjeants thought that method was, or nuight be, 
prejudicial to them who had a monopoly of the 'bar, and 
would Imve no water go by their mill, and supposed. it was 
high time to put a stop to such beginnings, for fear it 
might grow worse. But the doubt was bow they should 
signify tlieir resentment so as to be effectually remedial. 
At length they agreed for one day to make no motions at 
all ; and opportunity would fall for shewing the reason' llow ' 

the Court came to have no business. When the^ Court 
(on this dumb day as it was called), was sat, the chief 

<^) life of Loid Keeper Gidlford, vol. i. p. 195. (») Poa, 149 (o) 
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Mr. Attorney justice gave the usual sign to the eldest serjeant to move — 
He bowed and had nothing to move. So the next^ and 



* 

the next, from end to end of the bar. The chief seeing 

this, said, * Brother, I think we must rise ; here is no busi- 
ness.' Then an attorney steps forward, and called to a 
Serjeant to make his motion ; and, after that, turned to the 
Court, and said that he had given the serjeant his fee and 
instructions over night to move for him, and desired that he 
might do it. But profound silence still. The chief looked 
about, and asked what was the matter ? An attorney that 
stood by, very modestly said, ' that he feared the Serjeants 
took it ill that motions were made in the Treasury' (a). — 
Then the chief scented the whole matter, and * Brothers,' 
said he, ^ I think a very great affront is offered to us, which 
we ought, for the dignity of the Court, to resent. But 
that we may do nothing too suddenly, but take considera- 
The dumb day, tion at fuU leisure and maturely, let us now rise, and to- 
contmued, morrow moming give order as becomes us ; and do you, 

attorneys, come all here to-morrow, and care shall be taken 
for your dispatch ; and rather than fail, we will hear you, 
or your clients, or the barristers at law, or any person that 
thinks fit to appear in business, that the law may have its 
course.' And so the Court rose. This was like thunder 
to the Serjeants, and they fell to quarrelling one with ano- 
ther about being the cause of this great evil, which they 
had brought upon themselves. For none of them ima- 
gined it would have such a turn as this was, that shaked 
what was the palladium of the coif, the sole practice there. 
In the afternoon they attended the chief and the other 
judges of the Court,* and in great humility owned the fault 
and begged pardon, and that no further notice might be 
taken of it, and they would be careful not to give the like 
offence for the ftiture. The chief told them that the 
affront was in public, and in the face of the Court, and 
they must make their recognitions there next moming, 
and in such a manner as the greatness of their offence 
demanded, and then they should hear what the Court 

(a) Which appears to have been a piece of nepotism on the part of the 
Lord Keeper, for the benefit of Mr. Roger North, the dramatist of " this comedy, 
called the Dumb-day." 
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would say to them," still resemng to the Court the power Mr. Attorney 

of saying, — ' Your monopoly is gone, your palladium is *"^^' — 

lost, and you are now come in pari passu with the appren-* 
tices/ Accordingly they did; that is, they appeared in 
Court ; '^ and the chief justice first, and then the rest in order, 
gave them a formal chiding, with acrimony enough; all 
which, with dejected countenances, they were bound to 
hear. When this discipline was over" — [Lord Srouffham. 
Was there any further discipline ?]— All the rest is left to 
inference. ^' When this discipline was over, the chief 
pointed to one to move, which he did (as they said) more 
like one crying than speaking, and so ended the comedy^ 
as it was acted in Westminster Hall, called the Dumb xhe dumb day. 
Day." The Serjeants took oiFence at side bar motions ^^^'^^* 
being made, which they said was breaking in upon their 
monopoly, it might go from bad to worse, and therefore 
they said, '^ Let us make a stand at the beginning ;" but 
they were defeated — they were alarmed — [Lord AMnger* 
There have been many changes of practice since that time*] 
I cite this for the purpose of shewing that both the Ser- 
jeants and the judges, at that time of day, seem to have 
thought that it was clearly in the power of the Court to 
deprive the Serjeants of the exclusive audience they had. 
[Lord Wynfard, There is no doubt they thought, at that 
time, the Court could do any thing.] The judges, with a 
high hand, say, that they have a right to regulate the 
practice, and the Serjeants make a most humiliating 
speech. They say that they have erred, and will never do 
the like again, and that they will submit themselves, for 
the time to come, to such regulations as the Court may 
make. Respecting the expediency of this measure, your Aiotion for new 
lordships are able to form a much better judgment than common Pleas. 
myelf; but I will just remind you of the great grievance 
which was felt before the Court was open, irom suitors who 
had causes at nisi prius, conducted by barristers, and who 
could not have the assistance of those barristers when 
a new trial came to be moved for, or cause was to be shewn 
against it. That was a great hardship at the sittings at 
London and Westminster; but upon the circuit it was still 
more felt, because it might happen that there was no 
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Mr. Aiiorne^ Serjeant at pll going the circuit, or, it might Jigipp^n that 
^^'^^''''^' there was pnly one se^-jeant, apcj/theu w^en.a ne\y triajl^ 
carae to be naoved for in the Commop Pleas, new briefs 
were to be delivered, and th§ cause coi^ld not be so well 
treated as by pounsel who. were present at.. the trial, .i^or 
could the .Court hs^ve ,the ^arne assistance fipm the bs^r, 
as they wpuld ptjfer.wjse have hac}». There is apiother tbiqg 
that I migVtjhipntjon^ with ,aU,dAe suhmissioa and respect 
fc|r the coif. Sir Vjiqary Gibbs,^ when chief, justice of tjie 
Con^mpn. . Pleas> .rep^atedjjf l^meB^ted th^t there was n 
certain c)p6^ of capes, U^^.t w^e .fjpt ^ vifell^rgy^d in tUe 
Conjimop ipiefis a^ ;i^ ^ng's,^e^cl?i. , He p^ticulairly 
referred ,to c^nve^^nc/flg. que^tip^^, where the judges of tb^ 
Kill's Bench had tibje advantage.. pf conveyancers coming 
iri— gentlemen, w^oh^ddeyoted their, lives to the law. of 
realproperty^ and ^ho^ cquld give ii^ch xxxom a^sist^iK^ 
tq ^e|)>encI},.upoa such quei^tioos, than those who are 
spending tlieir ^ves ^;i maj^ijig speeches ta a )jary« . Ii> the 
Commpn.Pleas.no such a^sistonc^ could be obtained; it 
w^s a cfLn^o 0/ S^(^^ la^ntaiion^ for that leso/ned chief 
ju9|ticefc, , ^do,po,tp^epMme.to.^ay,whethef. the. same rncpn* 
veni^nce hia^ t^y^,i\ beeyi fell| by, his suc<^sors. . At: pre^pC;jt 
I fQadily|^,UQw„thi^tin,lLh$ Common pie^s there are sen- 
jeaiits^Yf^?.^^® mQ^tdjfiplyleaff^ed.w.^Viery bmnch of tjpe- 
law,^aiff|,.^pj.ply^jiffipjfpi,^^ to^yary c^se Miat 

c^p .(}i)ift9^bj^fqre il^p.^pujit- ,,^Bat,tl;i^,s^mfi difficulty jpaay 
ajise(taf a^^.ffjt^.vevf)€fi:igd|; an4/ without the/ bar b^iiig. rer 
(Iuc^d.to.tjlp^t,t/?<|ily,'wJtiicb'9ub8isi^d..i9 the time of Serjeant 
B^|i(^l9^^^, j^jj^. pp^ibje thfit, ^he. bai: may. be in auph ♦ 
8ta^e,.a^,thft(t,;|; n^ay b^ di^Qi^lt to. obtain the assistance., of 
a.g^^t].eu}al^ syplj, verged ^o the law of real property, or ia 
some o^h^r branch of the law. that may hapjpen to be tried 
in that.Cofirt« I will now point out the great inconvenience 
that might arise to suitors, if the Court were again sud- 
denly closed. It has been said, that if a man fell down 
from a window and broke his legs, you would not cure hiia 
by 1;ps8ing him up again ; and if it were to be regretted that 
the Common Pleas has been opened, your lordships would 
consider vf hat the consequence might be^ of suddenly closing 
it. ^nfi great jp^anycftu^s. depeOdiog jn that Court, 
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counsel, who are' not Serjeants, are retained, and httve ^'*« Attmuey 

had briefs delivered. Many rules for new trials are de- — 

pending in the Common I* leas; and if all but serjeahls 
were excluded, considerable ihconvetiience might be felt. 

If the mandate ori8S4is' to be treated as ia' nullity, 
what is to become of tliat pari of it whicli relates to pre- Precedence. 
cedence? As I liave the honour of holding office ijirider 
the crown, I feel it my duty' to state=^ thkt Ihave some 
apprehension %r the consequences that may ensue. If 
this t^rrant, whit/h'give^ to the serjleants the* rank they 
now tenjby within the bar, ' be vdid, they must drop "their 
stlfc ' go\Vns^tbey intist Wai^ tlieir piHy-cblouf ^^^ Vbtyes; 
and mustrtake their pl&ce^ withodMhe bar, 'Except at Viisi 
pritrs ; thejr mtfst'bfe behind' all the ting's coansel. S\ii 
whait is t6^ becdmie of ttcertkincla^s of king's counsel, of 
whowrBir WilHamFoUett is one? King's counsel have 
befen tii^de; the first of th^tn to tiake rank aftet Mr. Sei"- 
jeantWodft Talfmtd. These go ill Westminster Ball by 
the tiatoe of the post-meridiems— they are made ^^'laftef 
^ddh;*' Mr. Serjeant Talf&iitd^iXi my very great regret, 
will not comfe and sit within the bar; he mtist take Kis 
place witWout the^bar. Then, are Mf. TA^rfyer^ and ill 
the^rest, to follow htm, Kkie i, string of wild' fo\Vl, and to 
take theSr places withbut thfe bar likewise ?-^because the 
^lac'e aippoitited ick them is he!xt after Mr. ^SferjeatitiN^ooTt 
Tb^tt^. 'It iS'^ j^ace' tliat 1^ eAjdys, arid which he 
wo^ld^ not be willing td leave. [Lbrd Brmghav/t, \ think 
it nMlfttl)^ taken as Ihe place thtft he hifeld at the date of 
the wttwant ; othei*wifie, if the leariicid serjeant were to die^ 
the king's counsel would be in a still more awful prediba- 
Hierit.] I 'a'pprehend, that it wdiild be the place that he theri 
held*: if he were made a king's serjeiant, they would" not 
foHow Wm;-^if by any misfortune he were degraded fnoni 
thatranki they would hot suffer the satne fate. But that 
16 th^ raitk'b^ enjoys mider this warrant, which sajrs, that 
Mrv S%^%^ shall take Tank after Mr. Serjeant Ttih 
fmVdt but-if the vlrai^ra'nt bie a nullity, Mr. Serjeant taU 
yMtr<}'enJ6yd> ^ rank, iexce'^t that'of sefjearit at'Jaw, and 
allirtibse'wfllbe'cfeprivdd^P ttirffcartk'; ftord- Wynf&rd. 
He»enjoy«'ih0*rask i^exft ib di^t Whitili Mr. SerjL Talfourd 

L 
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Afr. .J?fl«r*>r ^p4, tlji^t 4 1 :WS in j^hp possession, pf . J?.'3 pl^c/^; cqu,ljd ,the 
_ GtH^Kffl_ ^^^^ ^i^^fia,%4 upprj,,,)^yjhe advjice of tb,e privy cp^ql^ 

tp,,^^^q,ia ^qc.on^,,e(jj^lly, illegal warrant to th^ Kill's 
Bepc}i to. ,9ey^, rtliat . ^s the . vK^u-rant of ^u(?h , a date, was 

,..,,,. ill/?g^l* i^^,^W,caR Hpp;i ypu to opst 4, ^.qd to put jB, in 

Diiiieti ofifiMJii po9$i$ssi9^voffhis 0^1 p],ape»],,,Tbe j.udiqi^il ccHixn^ittee is not 
ciai comiiiiite<rJ ^^ j^^x,f?f^j[e\y^ s^^\x]fLt^ fxfQu iwbat^tbp lai^r ijf^ aud to say 

,tr:^f^X^9W ]¥J)^pBty>C^ft|do,^^^ ^t ^^11; bjjt if yow,askus 
(V^K 9mm^ iAi^|ft9/a# K: .fT'lfat j^.pot,, the ,.naeaRing. pf 
i^ffWf^ 6^W<^o«W,^,..,y.9i|i;)^^^^ i^o^y assembled, 

ft«t clgpft9^^,TJjft9ply|0^eff ,qc,c^^i9^ w,w„tjie,pf;c^^iQn of the 
Maiiritias case. ftWsticp,ft'ft^p|BC>wgjtb^^l^ves..ir^j»tbp iMfturiti^sj^tf)^ whar^ 

i|^ |Wap>HB9fs^ry. \\i^, mflcp 3hp,M^id t^ , |dQ,iiL?, liy. tbejcrown. 

|;]VJr,.JiL|^tJQp ^r^^^^^ Th^p hayp beeji?, s^v^rs^ *pther occa- 

*ift9^-0n.iTl??Kej^v.^b|epn/:93eQ,of,aippUief^ The case 

Judge Boulton's jp£,.J[udg^; J3(^^yivas jEt ca^e, pf r this sprit, in. which the 

crpiwnil^^ .epcercised,^ ^ndpubt^d. prefpgatiy^ in- removing 
^ jw4g€!» TJbp qvi€|JftiQU was^ w^iether that jva^ properly dopq; 
jaa4 ^ woBijref^^rT^. to the Judicial commit^tee of the privy 
Q9jifP9iJi, ,tLpr;<fl jf^ri^iiy^^. Thipjudicial cprainitt^e repudia,te 
iJfjpri^difltip^..., ^tr4\^tpirvLeyfG(snei;ul Th^ judicial cpm- 
JBJtteftjis.npitp.)^? n)ft^ft,a.de{?ating.qjiub upon speculative 
iquei9^f|i^4 , .Xhf vgro,w4 . HPRfft wj^if h t^^. W^n^<^ ^^ ^aid 
J;f^>^,iUeg^,i8Ji^V3^;;hat,t^,prc}yv{^ to is^ue a 

- • M../J ip,#w.»By40jjij^rfe^.7rith.aj»y.pa^,pf^.W^^ the 

•i ;;;;•;;';: Jftjiy.p^t^^Mi?^py,^|^eiPf^j^i(feofth§Cpurt^ .If.th^t be ^n 
" '^ W^ftl:Wt^*J^ftbe..9^H?t acted ,upop.U^^ what 

Acquiescence If ,^94l^ 49flq<*).v i iI}(p>V.t^^^^^^ filjld^ tbat.W^lich it dicj 

of Court. ^a^ \\\^^\p bpK. . 9a»f . V^? [ Court spt it , ^igl^f ,? Can the 

ffTOVfR.?!?pd flpvy ai^oliher UJegal. mandate, to, the Court of 
^pjjppf pn, I]iea|S^, (tp tell tbepx to ey^p frpin their rolls some- 
t|fipg tj^at hp5J;impi;pp^rly fou^d its way there (c) ? It has 
ppt^yptjtjpi^n stated, ».whjat it was that, youy {lordships were 
tp ,^,dvise Her jyiaje^ty to. do.. Mj;. Austin said, " Advise 
I^er, J^ajps|:y jthat the warrjtpt was illegal^'— For what pur- 

P9f!^il .l.^ir W^-. -^^/^^^^'l^^^pt ev^n so far as that. ITe 
spj^J^e, ijn t^e courpp pf| his argurapnt^ of revoking the 

^ (a) i4»»te. 115 ; poit, 161, 167. , r*) iln««, H3, 118, 121. 

(c) Appendix, No. XXXIII. 
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warratft. Wh^t is ihi'miekniiig^df thkf?' ^Whit i-c^^ik'tb m^.thiicit\lr 

be done to rev6te it ? Tidt i^' sdhiethih^ ilhfoidwri tb^^ tli^ ^'"'"'^' 

lawr'all principle is %ahfetit; W h<i*-6nly Wr^pfted'- 

ple, but air precedent ik a^ariifet it/ [tohf 'Wykfo^d. tf ybt 

once decide^ thkt i^ is libt' 1^1, 'ybU' (i'^bidfe fliat Yt ikn^t incipediency 

be expedient.] ' 6hc^ detei'mine itk ^lit iS 'lllegiiiy^dh'd bF ?^"r^'^ '^^ ' 

courseitfoIloW^ tliitit'i^lftek^dtfettt^'^^^^^ ' ' 

to be'ilk^li 'iviat'^6 'te'b^'(!6ne'^lHytf?'^'tIi^i6 Vf^^fdrd. 
Her 'Majesty 'does 'hot ask 'that. ' tf^i^^^iefety dniy ftik^^d 
to decide— i^ it fegalt Is'llexjiec^entti/jlf ^^TO^'^fefef^^^^ 
pray tliit Mer Majesty Vlll^ be '^lea^^ibdaij^^ 
and expeaieric^ of tfa6 ddcuiiiferif to^ b^ IHindsiigat^v' ' b4 
Majesty refers 'tliat {i^titlbii tb Ithfe^'pi^Vy totiiii^^^^ .,., t . .u.. 

suppose ybiir lordships come'tb tb'e'oprilo6''tteit- Hei^'Md*- 
jesty ought not to interfere? The tjuesttbh i\, wHeth'er^^u 
shall report to Her Majesty any ansWer At All'; ^ and ^h\s^ 
ther your lordships will hot report, "' Whetb^^ it4)^=<e^l ' ' ' ; ' 
or illegal, Your- Majesty ha^notTrfng'tb "db 'Wiih^ 'it 5^ 
'' that your lordshit)s' arb'of opW{bh;''thkt tfeil i^riibi a 
question that can U settl6d'id the pi^sWit' tiid^^^ €kil^ 
of a v6ry analbg;6us 'cldk'atfe 'occutA^e^^l? WbbUvety^*^, 
certainly ev^ry rfiorilh ; id^ Which' 'fter* Majeit^ W^tfelttf j/*, 
in consequence of Woiig'sug^dstiorii^; feUi^s^ illegal' ^Wtit^ 
rants: Her Majeky'h^s the :i)o^yl^;^bir iMevipAttiW.^'iif 
granting * to' p^Tsbns,' under' cfeiliW ' t^ctir'ififerdni^&,'^ih€!' '^^. 
elusive use of certain invehtibh'sifeutufidfer'.difrt^inlbiteUtt^ 
stances she has m such jpbi^rer. 'NoVirV^'v^hdt'^Js^ffife iMi^ Course, on ap. 
the party takes 1 Ui sdys, " I hate a titW if^^htibh' fer ftiiL ri;?onnvea?*' 
proved wheels upon a railway."' He prese'nUa ]{>6tiiibfa'to *'°"- 
the secretary of state, for letters patent. That pi^titidh Is > • » < ^'i-. f 
referred to the attorney and solicitor general ; atad in oVdi- 
nary cases, if there be no opposition, they report— inasmuch 
as it is at the risk of the petitioners — that iter Majesty 
may properly grant her letters patent. What happens 
upon that ? Her Majesty issues a warrant under the sigh 
manual, not liable to the objection of not betng counter- 
signed, but countersigned by the secretary of state, direct^ 
ing a bill to be prepared to go to the privy seal, authorising 
a grant; and from the privy seal to tlie great seal. After 

(a) Ante,&, 



.» I «. 
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Mr. Solicitor Her Majesty has issued that warrant, it still is competent 
^"^" * — to parties, who find out that an illegal grant is going to be 
made, to oppose it. If Her Majesty have issued a warrant, 
directing a bill to be prepared authorising a grant of letters 
patent, still it is competent to a party to oppose it; and 
then he does oppose it upon this ground, that Her Majesty 
has issued an illegal warrant. Nay, after Her Majesty 
may have signed a bill to go to the privy seal, if, at the last, 
it is found out that this is all illegal, there is no process 
for revoking this warrant ; the only consequence is, that 
the party who is to act upon it, the moment the illegality 
is discovered, says, *' I shall not act upon it." For fear I 
should be at all misleading your lordships, I have, since I 
Patent-office, came here, sent to the Patent-oflSce to know if any pro- 
ceeding at all takes place ; and I am told, nothing at all. 
There is no revocation of the warrant; only, the party 
whom the warrant directs to act, says, I shall treat that 
warrant as waste paper; it passes as a direction which 
cannot be carried into effect. A party presents a peti- 
tion to the crown ; and the first thing is, that a reference 

^^ItioiTforT * ^o™^^ *^ *'^® attorney or solicitor general from the Home 
patent. Office, stating that such a petition has been presented, and 

asking what Her Majesty may be advised to do. Then, 
if there be no opposition, and the crown officers report that 
the letters patent may be properly granted. Her Majesty is- 
sues a warrant directed to the attorney general, to cause a 
bill to be prepared to carry that iilto execution. I can an- 
swer for the practice for the last five years (a), that it always 
comes, in the first instance, from the secretary of state to the 
attorney and solicitor general ; and they report that there 
appears to be no objection. Then comes the warrant 
directing something to be done, which it afterwards turns 
out is clearly illegal. [Lord Wynford. You do not mean 
to say, that the attorney or solicitor general would recom- 
mend a patent to be issued which was clearly illegal.] 
Certainly not ; wherever it appears either by the represen- 
tation of the parties opposing, or where it appears upon 
the face of the petition, to be illegal, or else, where there is 
a suspicion upon the face of it, that it is illegal, then yre 

(d) Sir R. M. Rolfe was Solicitor General, 1834,--re-appoiQt6d, 1835; 
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stop ab ioitio. But it often happens, that we report a Mr. Solicitor 
patent to be granted, when it afterwards turns out that we 



ought not to have so reported. Then the crown issues a 

warrant, setting the matter in motion, to get the letters*^ 

patent. Till that has been completed, by affixing the 

great seal, a party may, at any moment, interpose to have 

it stopped. Whenever that is done, no steps are taken to 

revoke the warrant. It is simply discharged, without any 

step being taken, either to cancel it, or to communicate to 

the crown that it has issued a warrant which it has not 

the power to do. The extreme inconvenience and inex^ 

pediency, of making this Court a tribunal for discussing 

abstract questions of this sort, are obvious. Soon after 

Lord Mansfield became Chief Justice, a question was re- Lord Mansfield. 

ferred to the judges, to know whether a particular course 

of conduct would, or would not, be legal? The judges 

made a report, stating their view of the case, but at the 

same time suggesting, that the case might come before 

them judicially, and therefore they would not be bound by 

what they had said. Here, if there be a right, there is a 

remedy. (</) Lord Wynford has suggested the difficulty 

there would be in trying the question. I admit that ; and 

that leads me strongly to doubt the right. If there be a 

remedy, it must be a remedy to be tried and adjudicated 

upon, in the Courts of Westminster Hall, and which may 

come eventually to the House of Lords. This is not like 

the case of the Mauritius slaves (i), where it was necessary 

to know what directions were to be given; not like the case 

of a colonial judge. Your lordships are here called upon to iQconvenieQce 

coDomit yourselves by saying, " this warrant is legal," or opfn^l^n^hCTe*"^ 

*' this warrant is illegal." Let me suppose that you say a party may be 

the warrant is legal ; and then, that the Serjeants treat that iam^case. 

opinion with the utmost indifference, and institute pro« 

ceedings against the first barrister that ventures to come 

into the Common Pleas. To which court would he go? 

To the Court of King's Bench— ? The Chief Justice had 

here given his opinion upon the subject ! To the Common 

Pleas — ? Not only the Lord Chief Justice of that courts 

but three out of four of the puisne judges had been 

(a) Vid9 Appendix, No. XXXIV. {h) Ante, 116 3 jwt, 157; 
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Collier v. Hick$, 



here, and bad joined iu the deciston ! To ihe Comrtof ■S^'- 
chequer— ?. . , The Igrd. chief baDon, al^ jbeve. committed'* 
himself upon the question )/ Oi* is he^ if dissatisfied » with 
these tribunate, to.go to the House of Lords—- ? I The luvi 
chancellQr, and six: other peers. would have, already 'pi^h.- 
DQunced their judgineAt(tf)w Jfihoreb^nootJ^er P9W&e,,if i 
it be. impossible lodo JMstice .without pl^ciiig yo^r^ve^i^ - 
this dileaima^< it is a di^cvlty .nrhicb. joauat he enqoua^te^.. 
But is this aiC^serin which 4here is.aaothep r^aiedy^ If. 
there is a jaght,.ther§fQusthea{K>)ffex: of bfipgipg.fM^iaQn 
tion somewhere (/>)•][ That icottrse.]i»iiltleay(eyakU the jmdge^t 
quite unbiassed to pi^oiceed .as. tb^ywouWiiaatf ,^idwjcy; 
case. . I hayp talked, over this.. i^atter seyeral tim^ iwHb: 
the attorney genemli .and^ we h^ve /coo^ to Jthe copiplusippy 
thatjit was oar duty, not tq argue this .as adiH)cate8>.but 
simply to state what we thought the right view.of.thJ^, qa^e^ ) 
Arriving; at the conclusiw, th^t Jbhis is npt acaseinrnvjaicfc^ 
it js the duty of tl^. covimittqei to rieport .to Her Mpyte^y > 
any thing at alli ejs^efi that it is. a }casQ averred .upoa tihe 
outside to.be correct law, andnon the other iU> he im^^fi^tp 
and. that th0 question may hetried in the oii'diQaryTiua^U0ri 
it appeared to me, that ^n^ering, pay adyice humbly aud; 
respectfully, I shoiuld ^dvi^,,^he. comiUiitM^. to put.tjt^ 
judgment 'whiph they deliver/, upop thia case upPP .tha,ti 
grpupd^ 'Rif^.attorwy g^ieral bas^iewa thajt ,the qv^r,^ 
tion, \yhois jto pmctise in. the. Court? is, a quesjioa.whi^hi 
of necessity, helomgs jtp ithe.,Ci9Wt it^plfi ar>d,. theii^foire, 
supp9sing.it tohe tru« that His Me jM^gesty h^di^o.pqw^^^ 
to issue. this mandate^ (whi<?hrse9ms..tO:i^.tOi;be:iiajther in ; 
the nature of a r^^mmendatipn tlia;>:a m9itidate(c)^> MiU. 
the Court had aright to. adopt it; ai)d : whether the. Qourt 
adopts it by. making an actual order for the purpos^> .or di- 
rects the mandate to be ini:oUed, and then aQts upon it^ 
seems to be a difference merely of form- AU the prece-r > 
dents shew, that the Court may iiegulate who shaU act, as . 
practitioners. It has hitherto been the practice of the' 
Commoa Pleas to permit serjeants only to he heard^ The 
dictum of Parke, B. in Collier v. Hicks {e) points to an 

(fl) Piw*, 168. (b) Vidt Appendix, No. XXXIV. («) Ant^, 2, IW* 
Id) AM9,\n, 118, 121, 148. (e) AnU, 93, 97, 129. 
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entirfely diflferrfntcfes^,— ttt th^ cdrl^fek-d^ (if lhe!jiffeyeilti«catt^i'' Mr.^oUcUar 
that tlie'Gdurt t>f 'Ki«g'^'B<e^cb''etotxM>'riot''ntw;af^ ■ ^'^''^^' 

turies oftbtk^mty lis^fei, ^fey; *' Wd'Wilt^havtt'hdflfei'biit sei*-'" 
jefeintB/^ < It is cottlpdt^ttt td aHy tburt, <«*^a4ed' 'dis ii6yo;'to' • 
say,* ivhat pfer8cm^^ii^ ptacti66»b^fbte thfeto^ 
If is c^Mtopelent to ' the' coitrtfe '<if Wiestn&fttti^t * HiAll 'id dd ^6, Vested right of 
saViffg only the~rfghte ttf f>Ui^iefe''#h6 ^by^fctt^ 'ddielg^^hstVe^ practising as 
acquired' a'i%httd fee' thfefe^ibitdl^'^ Bd^rlfeter^-HfeVfil ac- '* ''°^'*^*^' 
quired ii right t<yt)b'heaW ih the^<5ueto^'B6iifeh'ritier6foVb ' 
the'l^rncfd jad^e^itt gb^ his'tjlid^t^ Wmierf 

say thAt w}*6re'tW^e1fegfbSBrf% ^JS6te\ilWr'6!ak^t)P^W^Sl' 
that have long pr&d;ised]4« isrebbijjfetentt^ thera;^*^ 

A case attalogotis to that wdttldf be'/ iiP^h citttetti|* W^f 6 ftwid^ ' 
to exclude the serjeatits frbte the '06Hmk>ti 'Pleads'.' ^Hh^ 
Gm^t cottld not do that. 'But this'k ti'^rftea'^d^Mei^'usa^e, ' 
which' mtisthavfe b^en 'ctiiiited 1!>y th^ ddtttti atid -i^hkih thfe^ V ^ 
Omn Has thie poW^f of alt^ing 'it:' 'P^fesi*Aa fexeiriiWa'boiUs' ' 
pritocq!)ns oi'tEt^tmtr 'Ther'gredt- yeifi^ity' tH^'s'ftbj^t^ 'Ws megai orders 
alwats hakl agairisf todufe ittferfer^fide' Ort thfe part (if -^thri of "own, to be 

° » • ' I, disregardedt 

crowfl in the ejjei'cisef of som!^ 'stt^ffej^ied 'pt'ferdg^tiVe, fe l!hS^, 

that if the croiim assuna^iis' io' dd' 'toy •thlrig''vi4!i(iW'it 

canfnot do kgaUy^theinstfUm^tffey Wl^idi it'exiirtSei ttet 

ill^l power is sb^btt^h' wd^'l^apefi^; ilild' 'iShttald^ ^' 

treated exkctly as 'if 'horsiich'bind^^h^''lifeu^T I^VbUf 

lordfehips, by pr'oceeding 'in iftis^ ifesli, ohfce'^diHjlion'/ iJiii^ctly' ' . > 

or indirectly, the notion, that hi <:ht&ev ta^ titf oPdttillegfeil^ ' ' 

mandate issued on tb^'pa^fc«of lhd'cl^6vrteVit'ife^e<!efe6iary (tt) 

for the judicial cowimittee to advice; oi' bd'db^feotti^'act; to ' 

rev^e it, who shalll say to what length that may go^?^ Supi 

poise ah illegal wattaM of atrest ifesued b^the it^Whyis^hi* 

coikimittce to assenible' to' desire that 'it^ittaybe^ieVofcdi? 

The party has a thuch better retiaedy In his 6i^^n hands. 

He has a right to say; '^ this fe justa^ if John Nokes ^^^ PecnWzr feature 

made such an order> I shall pay no 'atttntibn miti''Xf^).'ii(^ng\iA\aiw* 

That is a security which has distinguished' this conhtry,' 

and countries which ' have Aeted uhder English lkw,fh>m ' 

(a) It was not contended that, bj^ the advice of the privy coancil, the crown 
would be empowered to do an aet wldch itcoiUd not do without suc^ advice. 
(6) Bat the warrant woold not be directed to Ike patty to be ani&led. 
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Mr, SoiicHar moftt foneign natioBs, where the ftct of parties in power is 

ll — clothed with a sort of ptima facie efficacyi with which^ if it 

be contrary to law, it is not invested here* I therefore hum- 
bly submit, that the advice which ought to be tendered to 
Her Majesty^ is, that this is a mere matter of private right 
between two dasses, which, if it exists at all, must be 
capable of being tried in the ordinary mode in which rights 
ara tried, and in respect of which, therefore, it is not expe- 
dient that Her Majesty should take any step whatever. 
[Lard CoUeRhamj C« Can you suggest any mode in which 
the question might be tried ?] Either it may be tried by an 
action at the instance of the Serjeants as a body (a), or of a 
single Serjeant (6)) or by an apprentice against a serjeant 
If it cannot be so tried, that is conclusive that no soch 
right exists. [Sir J. Campbell, A. O. Mr. Serjeant Toddy 
gave notice, that he should make a motion upon the subject 
in the Court of Common Pleas (c). Now, if that motion 
were made^ the decision of the Court would be obtained 
upon it Tindalj C. J. How can you get that upon the 
record ? Lord Brouffham* We tluMight, that by their hav- 
ing agreed (<i) to it, they had considered it, and were of 
opinion, that it was a legal order. I never heard the least 
doubt expressed upon the subject till Mr. Serjeant Toddy 
spoke to me one ckiy in the House of Lords, and we went 
together into the library and looked into it, in the last ses- 
sion, or the session before that. Lord Abinger. I must own, 
that I formed an opinion, at the time, that it was a very 
illegal proceeding, taking away the exclusive privilege of the 
antient practitioners of a court of justice, and ^so giving 
rank, not by patent, to some foi»rteett or fifteen gentlemen 
over others. Lord Brougham, But if tliat was your im-" 
pliession at the time, you must have had a contempomne- 
oirs impression, that the Court of Conxmon Fleas differed 
from you, otherwise they would not have acted in favour 
of it. Lord Wynfard. I do not understand, that that was 
the opinion of the Court. Lord Brougham. Nobody made 
the least objection to it.] 

(«) See the Tunbridge Wells Dippers' cdise, (tVelUr v. Baker), ante, 84, 117; 

(b) See Westbury v. Powell, Co. Litt. 56, and Cro. £1. 664, ante, 117. 

(c) Nd such motion was made. (d) Ante, 15, 101. 
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Mr* Austin in reply (a). I scarcely know in what posi* Aff » Ausim. 
tion I now stand at your loiddiips' bai*. I have been 
arguing that this is an illegal warrant and eannot be su«« 
tained ; and the yery first words offered by the atiomey 
general are {b), that he concaves that the warrant is an 
illegal warranty and that it cannot be sustained. [Sir </*• 
Campbell^ A. G. It seemed to me that it was not binding 
upon the Court of Common Pleas»] If this bad been 
thought to be a legal warrant, we should have heard a good 
legal argument from my learned fbieod in support of its 
l^ality. Both the attorney and solicitor general hate 
conceded distinctly that this warrant eannot be sostained 
at law. Then I humbly ask your lordships, in the names 
of the petitioners, that you will state to Her Majesty, th^ 
which Her Majesty's attorney and solicitor general admit, 
that the warmnt is illegal. [Lord Brougham. What is to fol- 
low upon that?] Her Majesty being so informed, it does not 
appear to me that there is any of that great difficulty which 
has been suggested. Whoi this petition was presented by 
the Serjeants, it was desired that this question should not 
be presented litigiously to the Common Pleas, that it 
might not be put in such a form as to compel that Court, 
in a certain event, to overrule an act of the prerogative. 
The prerogative having been, in the judgment of the peti- 
tioners, erroneously ex^tnsed, they thought,— and I believe, 
as well the j udges of the Common Pleas (c), as the Serjeants, 
thought,-^— that the poper course was, to obtain an opinion 
from this high tribunal. The attorney general says, there 
is no precedent, no form, by which the validity of this War* 
rant can be tried. The solicitor general says, that all the 
Serjeants can bring an action (c{), and so the matter may 
be put upon record and subjected to appeal — withottt dis- 
cussing that, I will suggest what may be done. The judges 
of the Common Pleas feeling great delicacy in considering 
a question of this sort, it has been referred to the judicial 
committee, in order to obtain the decision of this high tri- 
bunal, — the Queen is advised that the warrant cannot be 
maintained. The effect of that is, that the Court of Com- 

(a) Sir W. FolleU was absent from iodiaposition. 

(fr> AM^ 119, 120. (r> Ante, 16. {d) AnU, 154. 
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mdti Pleas fetaftds iti its dtd le^al posllibti. Thfe attbrii^jr 
^uetnl says, that rrol withstanding* that* adtice/ there is^ 
ii6thing to \}ebar him from going to (he bdr of the Cbniirion 
Pleas feihd oflfferin^ to move. Bat he Tvould be in ^precisely 
tbe i^am^' cbndition, as if he had offered to* move befotie 
tHis'Wi^rrant 'was issued. The miitter woald have bei^h 
c6!i^idered by'thfe trib^inal, in a manner iii which it was not 
dpnsiMed' te^p^citftil for that Conrt to 6iitertkin it. Tt 
w^ldlhen have been considered, by this/th^' highest trt- 
BiitialV ktid ithfe Common Pleas would find bo "diflSk^tiVty ^^ 
tfctlng'tipori acknowledged roles of law.' Supposing any 
thing' has' Tjeeii done which wm require to be revised;^— 
strppodiri^ this matter has been recorded in thfe Cbnimdn 
Plfe^s (ei),— surely there can be no difflttilty hi getting rid 
6f a 'record of that descnptibn, if it be necfesssary to get rid 
of it ! In cases of scire facias, the inrolment is vacated by 
drawing three or four lines across the inrolment (J)'; what 
difficulty could there be in making an application to' that 
Coditi'and in the officer's being ordered to strike his pen 
thro^Ugh this inrolthent ? In that way, the inrolment would 
be vacated', there would be no vestige left of this mand'ate, 
ahd thitfgS would be remitted to their original state'. 
[Ldrd B^ouglidmi What would become of the rank ^J -It 
hkvin^^been'cortteded 'that the warrant is illegal, it is coti- 
cieifed that the , rank woiild not survive. But the inatter 
^irbiiiiftdd fo yoUr lordships is, thfe legality of the warrant. 
[LoWSri?M^A(X^, How do ydu understand that the com- 
muiiidatibh shall be miade io the Common Pleas, supposing 
the (l^oiitl are of opinion that the wan-ant is beyond the 
pbwer of the crown? The crown has no more right to 
grant a wanttht declaring the fonner warrant illegal, than it 
had Ho grant' the illegal warrant itself. The error, if it was 
committed, was by granting a warrant at all.] It may be 
conceded, that if the crown were to grant another warrant 
to the Co6rt of Common Pleas, to vacate this, the present 
warrtint, such other warrant might be considered illegal. 
[Lord Brougham. And that must be cancelled also.] It 
would not follow ; but I do not^ profess to know precisely 
what the practice is upon such an occasion. A petition 

(a) Ante, 113, 118, 121, 148. (6) See Appendix, No.XXXUI. , 
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tp riefpr, the . m^tt^r for t;be, . ppif pi4era,^iQri :of t^e j jLi^icial 

Qo?»witt^e of . the privy . cQuncil, . [Lord ^r<>//^4a^,,|,b. Reference to a 

there any in^tap^e qf ^he judici4,Cftaiwtt?)?.,g},YJng,^ mut^*!,rriv 

ap?w.er to th^ .crpwxi, asf Qouqsel wppld, give, upoift, .beings council of^k*^^ 

cpA^ult^ upp^^ P9in<^ PW^lyf. npjt §dy;c^^ , wJ^iph/i^ P<^*^ 

the. du^ty.ojf .ci?w3ellorp, -but a i»^r^..opii3ji9a.ii^..pc(j^^t,^, 

la,w?i^ The Mawr^tm, cfise.^O >v;^sj)^,c^,3?,pf:,<,^v^,^^ft.. 

sqriptiofi...,It,.^a^,,a,4iiere.^qf|e^ffpn,.^^^ 

M.rfiplM S. Q,,Tbqi:e.tbe.qi?p?ti9i;^,jl(!fps,) )yh^^gr, .up^pp 

the, cirquo^^^pces 9; % r^tip^iw,. ;^bp^lp^S,.^ad,,^fil7, 

come/rp^ o^,ppt.,.,:L9rd ,1^yn/p;r^,,,lp tfja^ c^se.pp 

cpi4d be .dope bjy ^ycpipii^i .b^t,tte,^f|pg.J;ho^^ht^ 

to refer.it. to , the* iipdfpial qopiinittee, . to^ a^l^^l^iii tb.^ §tip^ 

q( the matter in point pf , l^w^^ be^fp^e cj.if eptipn^ , V9;;q giyep. 

tp the .pplopial siec^etary. . Sere the ,diffi(:ulty, 19^ that » wj?. 

may come cJjwMy in opposition with, thp Cpiii;tj,of Jppp^l 

mqn Plea^^ Dr. ZiM5/«w^/(?^.,^ tha|tc]^se,ap.actjo^^ 

have b^en brqugbt agaipst the goyerppf of thje. e,Q)pny. j(f ).) 

Lotd Cot^enham, (^*, Tbere .w^^ a cleaj: ^ight, {(^f,fa9.tip.i?u 

there ; b.ut I fiftd jkio form of actio^nj suggested, hpre,J .AU 

thes^^diflJcuUies are raised, uppn» a copsideratjon qv^itje ^p- 

rjQJgn.tQ the qve^tioft .subpcxUted, tp..yt)ur.,b^^^ , Jhp 

only difl^ci4tie9.,conjjVired]i:^p, afne^thfise, v.b^cli.ari^e/fvpip,^; 

copsidpr^J^ou.oij wha^fc i» to,be dope Jiep^aftei;^ , ,)V;bat)?ye,>:, 

the course mpy bej,, when, .the priyy|CPiin![;j^ b?,^ ji[n^(^.,an 

apswer . ppop; p. ireferenf^e pf tlys de^^riptipp^.^ti^efe \C^p bp 

no difficulty, if t^e crown ^prpmunicates thp,.aji5sweif,tp,tbe. 

petitipners^. ; Evpi-y,th^g will then bave been .obfcjtjnpd^ bj; 

the petitioner^ in this c^se, which t^y«pi}gbt fpr,(rf), ,Xbi^: 

question of law;, which they did not wish to submit to the 

CoQupon Pleas .in ahpstile mtfpner, will have been ^tt)l;>-r: 

nutted to^i and decided by, this tribunal ; and. th^re,pap ,be 

no difficulty in making the prpper application tP the Cpfp- 

mon Plea3, if it should be necesfary to majce any appbcar, 

tion, or to take any steps there. In the ca^e of. the . Mau-. 

ritius slaves (a)> the question subcoitted to the privy ,^^opnci} 

(a) Ante, 11$, idl; pott, 156; Appendix, No. XXXV, • ./ 

(fr> See tber terms Af the refereqoe, Appendix, Np. XXXV.. 
(e) See Fabrigat v. Mostyn, Cowp. 141 : Smith*$ Leading Cases, 140. 
^d) AnU,^2. 
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Mr. Amithi, was purely a question of law. It was whether or not the 
^ Mauritius slaves were by virtue of some act of parliament 
free at a certain time. [Lord Brougham. There was ano- 
ther question, — of right to compensation.] But it was a 
Previovt ex* mere question of law. The solicitor general says, this 
Sto!fby pmoDs question ought not to be answered, because it may be, 
who may have that in case all the Serjeants should bring an action, and 
ciaiiy.* ^^^' *^ matter should get upon record, some oif your lordships, 

who are now considering this question, may have to sit as 
judges upon that case (a). Is there any sort of objection to 
your lordships giving an answer to this question ? In the 
case of the Mauritius slaves, some proceeding might have 
taken place, from which proceeding an appeal would have 
lain to the privy council ; and your lordships, as members 
of the judicial committee, might have been called upon to 
decide judicially upon the matter, upon which you had 
given before an answer, by way of opinion, to the question 
asked by the crown. The lord chancellor sits in the 
House of Lords, forming a court of appeal fW>m the lord 
chancellor. Many of your lordships sit in the House of 
Lords, as judges of appeal from decisicms pronounced, 
partly by your lordships, in courts below. That can be no 
objection ; and whether your lordships' answer according 
Terms of the to the terms of this reference, be that the warrant is legal 
PriT CouncU.^ or is illegal, there can be no difficulty, whatever, affecting 

the consideration of this question. The Queen has submit- 
ted it in distinct terms — Is the warrant legal, or is it illegal? 
Ulterior difficulties were not referred. The question is not 
what step may be taken, supposing the warrant to be il« 
legal, but simply, — as in the case of the Mauritius slaves, 
— Is such a warrant a legal or an illegal warrant ? [Dr. 
Ltuhinffton, I entertain great doubt whether that is the 
Case of the question submitted to us. In the case of the Decam 
Mwwy! "*^ booty (6) there was a general reference here, to know what 

was to be done upon certain memorials that had been sent 
in from time to time. The privy council were of opimoo, 
that they were not called upon, after hearing the argu- 
ments, to enter into the question of the merits at all ; but 
that they were perfectly competent to state to His Majesty, 

(a) Ante, 151. (6) Appendix, No. XXXVL 
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that they would give him no adnce whatever upon the Mr. 4usUn. 

merits, but recommend His Majesty to refer it back to tfve ^ 

Treasury. So, I apprebepd, uppn the present, occasion^ it 

will be perfectly coujpetent to this board, if they, think, fit, 

to advise Her Majesty, that they think pothipg ought tp 

be done by the qrown. . There is a distinction to b(^ m^de Refereoce* spa* 

between a special reference and a general reference. , In "* ^ general. 

many cases the reference i» special, apid ti^r^ it would he 

competent to take into consideratiou the ff^nts^i but wh^re 

it is general, you may advise the crown ik^t the privy couut 

cil think that nothing ought to be dpne by the; orown. 

Sir X. ShadweUf V, C. Here there ip no question put, 

but the petition is referred.] In our case nothing is put. in 

this petition but a mere point of law. [Dr. Lmbington. 

It depends upon the terms of the referenoe to the pri^y 

council, whether the crown makes it in a specific form, or 

whether the crown refers a specific document simply and 

generally, without saying what the priyy council is to do.] 

Surely it must depend upon the matter that is referr^ \^ 

the councih [Sir lu Shadw€ll,Vp C, The jp^^i^n is referred* 

I^Mfd WynfartL The petition is referred, and then tb^ opi*- 

nion of die Judicial Committee is a^ked as to the e3(pe« 

diency of the warrant*] The order is a genial refere9ce 

of the petition in whidi the warrant is illegal. . In the 

petition it is not suggested, that at the time the warrant 

was issued, it wa8 not expedient that the Court of Common 

Pleas should be opened,— nothing of the sort by way of 

excuse for presenting the petition. The petitionee suggest, 

that the opening of the court has not answered the expec* 

tations of those who advised the warrant to issue ; but 

they make no suggestion with respect to the expediency of 

opening the court ; the prayer is, that the legality of the 

warrant may be investigated. Now, whether its terms be 

general or not, how can this reference be otherwise con* 

stmed, than as being a mere reference of the question, as 

to whether or not it was a legal or an illegal warrant? 

Upon another ground also, it appears to me, that your 

lordships will think proper to advise HerM^esty. This is 

not only a question touching the consequences pf opening 

the court, either to parties practising in the court, or to the 
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Mr, Auttin, suitors^ OF to the public. It is a question affecting the 
royal prerogative, a question which it may be extremely 
important for the crown to be advised upon. Supposing 
nothing is done — supposing the warrant remains in its 
present state recorded in the Common Pleas — suppose the 
Court remains open — how can it be said hereafter, especially 
coupling all these circumstances with the case of Power v. 
Izod (a), the decided case upon the effect of this warrant, 
that the Court has not been opened by virtue of that war- 
rant, which warrant, it is admitted here to day, was an 
illegtil exercise of the prerogative ? (6) Surely it is a matter 
of great moment to get rid of any record of an illegal 
exercise of the prerogative, if the prerogative has been so 
exercised upon this occasion, which is admitted by Her 
Majesty's legal advisers, so that upon that ground I think 
it may be extremely material for your lordships to answer 
this question. [Lord Brouffkam. I understood the ad- 
mission to be, that whether legal or illegal — was a question 
for the courts of law.] I distinctly understood my learned 
friends to admit, that the warrant cannot be sustained {b) ; 
and they have ofiered no answer, whatever, to the argu- 
ments that have been addressed to your lordships in sup- 
port of the contrary proposition. The Attorney and Soli- 
citor Geneml have distinctly admitted that they cannot 
sustain the warrant. [Sir J. Campbell^ A. 6. I stated, 
that in my opinion, it was not obligatory upon the judges 
of the Common Pleas. That was the utmost extent to 
which my observations went. Tindal^ C. J. Then it can- 
not be much of a warrant, because it is addressed to them 
alone. Sir J. Campbell, A. G. It may be legal, as sub- 
mitting matter for the consideration of the Common Pleas; 
just as at the beginning of the session there may be, from 
the throne, a speech recommending the two houses of par- 
liament to consider whether they will agree to certain mea- 
sures ; but the crown does not thereby say, proprio vigore, 
that laws to that effect shall be made. This warrant ex- 
pressly submits (c) that the Court should do what was ne- 
cessary for carrying these purposes into effect.] My learned 
friend says the warrant is not binding upon the Common 

(«) Ante, 23, 93. (b) Ante, 119, 120, 155. (c) Qaaere* 
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Pleas.,, ,Thqfl;ftr^Ot,pi!de*s the Cpnrt t()iiniaJte„rul?s.% 
the bai;.^ U,.it,if^ ^t,,o))|iga^iy;.op. t(ie (P9]uxt,,:ffhat,J:te- " 
coipeSjOf the oirijec?, |t if^anill^g^I prd^r; and iny^a^ne<l 
friendB, J^y tiot ai^ijjp^iDg, tp ani^vver fbi; argvments oi^ tjiis 
euJ^ect, . have confep^ , tli^t , tijp ,n^rant , ppflnat be , atsiftr 
tained. ^_It.i^ now, ^d,„(if ^■am to answer an arguaient 
that.wa^ (jotally fl^^e](p^Je,d.),tltat, although the order is 
il)^l, althwgh ij is,not ^bit^d^g upon the Common Pleas, 
nevertheJea3,theCpin|p9Ji,Pl.eas^,have adopted it, — that is 
the phrase ,\ised,— tj^ey hfij.^ adopted the order by inrol- 
ling It; aii(^ by inrplliag.it, they have made it a rule of 
Cpurt(aJ. It is necessary ipf^ my learned friend to go 
many steps further, before .hjs can mainlaiu that propo- 
sition; , because, the Couj-t of Cuiiinion Pleaa could not 
ma'ke Eyiy sucn r^ilf^,, unless they bad power to regulate tlie 
persons who should practise in the character of advocates 
before th^. With r^Bpect to the inrolment, the Attor- 
ney-General (although he will not accept our suggestion 
that this petition has be^n presented, and this application 
made, on the ground of the respectful duty that the Ser- 
jeants owe to Her Majesty,) says, that such was the dignity 
c^^e sergeants, that it was.conceived right that the crpmi 
shpuld interfereby recOTifmendaiion to the Court of Common 
Pleas, to exercise their power iii making a rule that bar- 
risters sHpul4 tje admitted,' .^Now that, even if' it were in 
the orderi would,"! take it, be illegal under the statutes,, 
Birit the langui^e of this recommfiaktio^ is very sijigufeir, 
the recommen^tion is, in. fact, a most peremptory c6n:>- 
mand. It is not " We recommend te the Court bt Coip. 
mon Pleas," but " We order and require." First of 
all, the crown says', " We hereby order and direct that 
the right of practising shall be in all the bar;" and se- 
condly, " We order and require the Common Pleas to 
make rules." Upon the very face of the document, there- 
fore, that Hmitation will not succeed ; and it ought not to 
sncceed. That is a very dangerous sort of language to 
couch a recommendation in. If it were meant as a recom- 
mendation, it might be mistaken for an order; and, accord- 
ingly, it does appear that the Court did mistake it for an 

(n) ^n((, 113. 118, 121, 148, 156. 
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Afr. Atutin. order. It never occurred to the learned judges, that the 
crown was merely suggesting, for their consideration, what 
might be done ; they unhappily understood the words ac- 
cording to their plain import, and they thought that the 
meaning of those words was, that they were compelled to 
Common Pleas admit barristers to their bar. That, in the opinion of the 
an^er.''SS°as judges of the Common Pleas, appeared to be the legal 
upon a recom- construction of this instrument. It is quite plain that such 

iDcndatioD. . - • ^ • i_ 

is the construction they put upon it ; and in the presence 
of the chief justice of the Common Pleas, I state it as an 
unquestioned fact, that other barristers never were admitted 
to practise in that Court by virtue of any rule of Court, 
but distinctly, and beyond the possibility of doubt, by 
virtue of a special order from the crown. That, no doubt, 
was the footing upon which they were admitted to practise 
in the Common Pleas. Therefore, as matter of fact, the 
suggestion totally fails. This order has been inroUed, and 
it has been acted upon. It has been acted upon as a valid 
order, not as a rule of the Court of Common Pleas ; and 
that is a complete answer to the suggestion of my learned 
friends. Upon the other question, a question completely 
new to me, I caunot be expected to throw much light by 
Power of Court way of reply. Even if it were to be considered as a rule 
Pleas to admit of the Court of Common Pleas, I should say, with great 
barristers to submission, that the Court of Common Pleas has no such 

practise. 

power, — that the Court could not admit other persons than 
Serjeants to practise. The Common Pleas labour under 
the disability imputed to the prerogative of die crown. 
Now what is the doctrine that the Attomey*General is 
Power of King's obliged to adopt? First, he says, that the Common Pleas 

Exchequer. ^*^® **^® ^°*® power as the King's Bench has. I do not 

know where it will be found that die King's Bench, or the 
Exchequer, has power to admit any persons to be heard 
at their bar, except persons called by the inns of courL I 
speak with hesitation^ because it is a subject that I have 
not sufficiently investigated ; but certainly, no authority 
has been shewn. I submit, that neither the King's Bench, 
nor the Exchequer, has any power whatever to hear other 
persons (except the parties themselves) than those who 

of *lh^bar°^* ^^° Called to the bar by the inns of court. It has 
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always been considered, as a matter of great importance, Jtfr. Auttin, 
that the bar should be an independent body ; but what is 
the maxim set up to-day ? It is proposed, to give the 
King's Bench and the Exchequer, as well as the Common 
Pleas, absolute arbitrary and despotic power over the bar. 
Nor does the attorney-general shrink from the result of 
his propositions. He says, the King's Bench might admit Attorneys. 
attorneys to practise at their bar. Can he stop there? 
When he has once broken down the barrier, how can he 
refuse to go on ? By what authority is it that the Court can Authority of 
admit attorneys to act as advocates ? It is said, by that in- ^jJe'^ho^shVii 
berent authority, which, of necessity, exists in ail courts of practise as 
justice, of regulating its own proceedings. Now, if there * ^°*^*^®*' 
be that inherent authority existing in the King's Bench, 
any body may be heard at the bar of the King's Bench as 
an advocate. It cannot be contended, that the Common 
Pleas have authority to open the Court to barristers, with- 
out going the length of saying, that the King's Bench can, 
in any case before them, admit any body as an advocate at 
their bar. Nor does the attorney general stop there ; for 
he says the King's Bench has absolute power, with refe- 
rence not only to ihe parties whom it may admit to plead 
at the bar, but to the precedency of those parties amongst Precedence. 
themselves; that the chief justice of the King's Bench 
could, if he pleased, commeoee with the junior barrister, 
or commence with a barrister between the senior and the 
junior. And he cannot even stop at this point. Supposing 
that two counsel had been instructed to argue a cause, a 
king's counsel and another barrister, the attorney general 
must go the length of saying, that it would be competent 
to the Court to order the other barrister to be heard 
first, and thus to interfere with the well imderstood rights 
of private parties ; and as the attorney general does not 
shrink from applying his rule to all the Courts, a judge 
sitting at Nisi Prius might order a junior to open the case, 
and to conduct the cause before the jury. What authority 
is produced for these startling propositions ? First, with 
r^pect to precedency, there is the authority of Lord liaeon. Lord Bacon's 
read from some amusing book, of which the attorney-gene- " f^&Qcy.*' 
ral appears to have several in his bag ; for he has dealt 

m2 
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Mr. Austin. moT^ in ridicule upon this occasion, than in solemn argu- 



ment. It is said that Lord Bacon, upon some occasion, 
when he took his seat, told the judges' sons that he would 
hear them before Serjeants' sons, and that he would hear 
Serjeants' sons before readers' sons : Now is that to be held 
as a solemn decision in a court of law ? Is it even to be 
held to be the expression of the deliberate opinion of Lord 
Bacon f Lord Bacon had no power so to act. There is 
no instance of such a power being exercised before his 
time, no instance of such a power being exercised since 
his time, or in his time, for it does not appear that Lord 
Bacon acted upon that suggestion. It does not appear 
that a judge's son was heard before a Serjeant's son, or 
that a Serjeant *s son was heard before a reader's son. It 
was described in the very passage read, as being a " fancy" 
of Lord Bacon. It was a fancy, and had no foundation in 
law. Next are cited the cases of the Quarter Sessions (a). 
Inferior Courts, the Insolvent Court (6), and many other inferior courts. 

There can be no difficulty in explaining how it is, that these 
courts have the power of regulating proceedings of this de- 
scription. They are new courts ; and if nothing be found 
in the act creating them, it may readily be admitted that 
they have the power to say, who shall practise before them. 
They have the power to admit attorneys, because, being a 
new court, there is no usage existing to the contrary; 
and then Collier v. Hicks {c) decides this question ; for ac- 
cording to the plain language of Parke, J., upon that occa- 
sion, (by which the language used by Lord Tenterden and 
the other judges, clearly must be interpreted,) the opinion 
entertained at the time by them, was, that although this new 
court had necessarily the power of so regulating its proceed- 
ings, that is not the case with an old court, where the pro- 
ceedings may be regulated by usage. How then is this ap- 
plied to the Common Pleas, admitted to be an antient court. 
It is impossible to point out the time of its inception. No 
man can say what the period of its origin was. The usages 
of a court of that description are to be interpreted in a 
totally different manner from the proceedings of a courf of 
novel institution ; and it is no answer, to say that the an- 

<a) Ante, 124. (6) Ante, 125. e) Ante, 94, 129; post, 167. 
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tient court must once have been a virgin court (a). The Mr. AuiHn, 
authority of Roger North has been cited^ who, in a most 
amusing book, has given a very amusing description of the Dumb day. 
dumb day. It was not to be expected that an accurate 
report should be given by a hand that was not profes- 
sional (i). But even that report is not available for the 
purpose for which it has been quoted. After all, it simply 
amounts to this, that the judges there say, " If the Ser- 
jeants, in consequence of this misunderstanding, do not 
appear to-morrow, and conduct their clients' cases, as they 
should (c), then we will consider, whether or not, we will • 
hear attorneys in the Court, or the barristers, or the 
parties themselves." What proof have we that this threat 
was ever made. Is there a regular legal report of any 
such proceeding that took place in the Court? But sup- 
posing it were so, no such threat was acted upon. It appears 
indeed by the statement, that the serjeants, next day, 
were afraid of losing their monopoly. That apprehension 
might be well grounded or ill grounded. It may have been 
that the Serjeants fancied that the judges might open the 
Court, and they may have been wrong in that supposition ; 
at all events nothing was done, matters went on as they 
always had gone on, and there is not the slightest pretence 
for saying that that is a case thfowing any light on the power 
of the Court of Common Pleas. [Lord Brougham. The office 
of Serjeant is conferred by writ of the crown, and the office, 
of king's Serjeant is conferred by patent of the crown. 
Certain rights attach to a person clothed with the office of 
Serjeant, the moment the writ is issued(df) : now do not cer- 
tain rights attach also to the office of king's Serjeant, the 

(a) AnU, 129 ; poit, 226. 

(fr) Roger North however was called to the bar ; and he appears even to 
have practised as a barrister under the patrotiage of his brother, the Lord Keeper 
Guilford, ante, 142 n. 

(c) Quaere, whether a refusal to do so would justify the Court in estranging 
them from the bar. See the Serjeant's oath, ante, 13. 

(<2} The party is commanded, immediately, according to the present form of 
the writ {ante, 13,) or at some prescribed day, according to the antient form, 
(poit Appendix, No. XLV.) to take upon himself the state and degree of a 
seijeant at law. Neither the writ, without the act of the party, nor the act 
of the party, without the authorization of the writ, is sufficient. " The king 
cannot, by his writ or otherwise, make a man a knight or a seijeant; he can 



Warrant of 
1814(a)* 
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Mr. Auuin. moment the patent is expedited and the oath is taken 1 
Then, if the crown, by making a seijeant, gives him rights 
which are indefeasible, as long as he is a seijeant, so, 
I suppose, by making men king's Serjeants, rights are given 
them which are indefeasible so long as they are king's 
Serjeants ; then it is quite clear, that the crown has been 
induced to take away their rights, by postponing them to 
the attorney and solicitor general.] I apprehend that is 
not so. The crown may grant precedence in the Court of 
King's Bench, for instance, or in the Court of Common 
Pleas; but the warrant of 1814 (a) gave no precedence in 
the Court of Common Pleas whatever(i) ; it did not affect, 
in the slightest degree, the standing of any single indivi- 
dual at the bar of that Court [Lord Brougham. The rank 
of king's Serjeant is not confined to the Court of Common 
Pleas ; it extends to the Court of King's Bench as well ; 
a king's seijeant has rank in the Court of King's Bench. 
Then, though A. is a king's Serjeant, and has the rank be* 
longing to that office, the crown assumes, in the warrant 
recorded in 1814(a), to postpone his rank to those of 
inferior rank, yet it did not take away the office.] That 
warrant interfered with the prerogative of the king's Ser- 
jeants, no doubt. [Lord Brougham. The argument is, that 
as soon as he holds the offibe of king's serjeant, a mono- 
poly has attached as much to the king's serjeant, as the 
monopoly in the Court of Common Pleas attaches to 
common Serjeants.] The mere precedence of the Serjeants 
inter se, the attorney-general admits to be of no weight; 
because he considers that the interference of the crown, 

only commaDd the party to make himmlf one." Lord Abergavenny't case, 12 
Co. Rep. 71. Knight! are now sometimes made by leUers patent, in which 
case the dignity vests, as in the case of a grant of peerage by letters patent, 
immediately upon the great seal's being affixed ; pott, Appendix, No. YIII. 
But it does not appear that Serjeants have been so created, though by resorting 
to such a mode of creation the necessity of passing two acts of parliament, 39 
Geo. III.C. 1 19, and 6 Geo. IV. c. 95, wonld have been avoided. 

(a) Ante, 6, 18 ; pott, Appendix, No. LV. 

(b) Because, notwithstanding the precedence given to the attorney and soli- 
citor*general. Sir William Garrow, not being a seijeant, could not practise in 
the Court of Common Fleas; and the then solicitor-general, Sir Samuel Shep^ 
herd, retained under the warrant, as solicitor-general, the same positioQ which 
be had, before the warrant, occupied as the king's antient seijeant. 
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in tbe way of precedence, does not shew that the crown Mr. Austin. 



bad any power ultra that precedence (a). 

It seems unnecessary to reply to many other observations, 
which have been made, I presume, by way of strength- 
ening the proposition, that, by necessity, the courts have 
the power of regalating the number and qualifications of 
the advocates practising before them. Several extreme 
cases have been put ; one was, ** Suppose all the serjeantsy 
by any calamity, should happen to be unable to attend the 
Court?" — a suggestion thrown out in Genney^s case(d) by PMtmi v, 
Littleton J. The answer of the lord chief justice was, ^"*^' 
** Then, by necessity, other sei jeants must be created." And 
the same answer will apply to the famous case of Serjeant 
Bendloenifi) only that there is a much better answer in fact. 
[Sir J. Campbell, A. 6. The chief justice says, '^ No serjeant - 
shall be made for necessity/*] It is clear what the meaning 
of it was {d)y particularly if read in French. It was a sugges- 
tion by Littleton, J. '^ Suppose all the Serjeants were dead ; 
then might we not admit, for the ease of the suitors, other 
barristers in the cause ?" The chief justice said, that then, 
i. e. upon that incorrect view of the case, there should be no 
Serjeant made for necessity ; intimating clearly, that he did 
not accede to that suggestion, but that the true course to 
take, would be to create fresh Serjeants to tbe number re- 
quired ; which the crown may do. 

As to that Story of Serjeant Bendloes, in the Preface to Serjt. Bmdioet, 
3 Modem, from which it is inferred that at one period 
there was but one serjeant at law, the attorney general is 
quite wrong in his facts. It is not true that there was 
ever but one serjeant in esse at one time. It certainly does 
appear (e), that there was one disastrous term — a worse 
supposition than that all the Serjeants were dead — that 
there was a term, in which there was no business to be 
done, and that Serjeant Bendloes was the only serjeant who 
thought it necessary to go down to the Court, — I hope 
with no improper motives. Peradventure there might be 

(a) Nor wottM any illegality, supposed to attach to the warrant of 181 4, have 
become sufficiently inveterate to sanctify an illegality in the warrant of 1834. 
(6) AnU, 42. (e) Ante, 138. (d) Vide Appendix, No. XXXVIII. 

(e) Sed vide ante, 138; Appendix, No. XXVIII. 
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Mr. Austin , some motion, with half-a-guinea upon the back of it (a), 
stirring, and he went down to the bar to do whatever little 
business there might be upon that occasion. 

Against the proposition which has been advanced, that 
the Court of King's Bench, and the Court of Common 
Pleas, and the Court of Exchequer, have absolute autho- 
rity with regard to the persons whom they shall call to the 
bar, and the qualifications of those persons, it is a strong 
and decisive circumstance, that the attorney general has 
not brought forward a single authority in support of it. 
Authorities have been adduced, in the course of this dis- 
cussion, which tend to shew that the courts have no such 
power. It is clear that the necessity insisted upon does 
not exist, and that no such necessity was contemplated in 
Collier v. Hicks (b). The opinioti of the Court upon that 
occasion was, that although the inferior courts have the 
right of regulating those matters, as part of their proceed- 
ings, the superior courts possess no such power where the 
matter has been regulated by antient usage. 

Mr. Austin having concluded his reply, the Court ad- 
journed the case until the first day after Easter term (c). 

Shortly before the end of Easter term, Messrs. Lawford, 
the solicitors for the petitioners, informed Mr. Grevile, the 
clerk of the privy council, by letter (rf), that it was the 
intention of the petitioners to attend their lordships for the 
pui-pose of receiving the judgment of the Court. In answer 
to this letter, a communication {e) was received from the 
clerk of the council, stating that no judgment would be 
given until further notice. 

(a) Should any cavil be raised against this jocular allusion, on the ground 
that guineas and half-guineas were unknown to Serjeants who flourished in the 
sixteenth century, the objector might be reminded, that, in antient records, 
instances occur in which the " guianois d'or," issued from the ducal mint at 
Bordeaux, by the authority of the Plantagenet sovereigns of Guienne, were, by 
the same authority, made current among their English subjects ; and it might 
be suggested, that those who have gone to the coast of Africa for the origin of 
the modem guinea, need not have carried their researches beyond the Bay of 
Biscay. QiuRre, whether the Guinea Coast itself may not owe its name to the 
*• guianois d'or," for which it furnished the raw material. 

(6) Ante, 94, 96 164. (c) 9th May, 1839, 

(d) Bearing date the 4th May, 1839. (e) Bearing date the 6th May. 1839. 
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No, I. 

English Advocates (a). 

Mr. Reeves gives the following account of the antient English Apptndis. 
practitioners. 

** The different orders of practisers are thus stated by Fleta 
(Lib. 2, c. 37) — Servientes narratores, attornati, et apprenticii. 
The apprentices it should seem, were students, who, it is said, 
(and probably by the above ordinance {(i) ), were first permitted 
by Edward I. to practise in the King's Bench, in order to qualify 
themselves to become, in a course of years, servientes or Ser- 
jeants. Whether servientes and narratores (or, as they were 
called in French, countors) were two distinct orders, or narrator 
was only an additional description of a serjeant, may be doubted. 
It has commonly been taken in the latter sense, in stat. West- 
minster 1, c. 29, where the same words come together, si ser- 
jeant countor, ou autre (c) ; and that statute ordains imprisonment 
for a year and a day, on a person of that description, who was 
guilty of any collusion in practice. As neither attorneys nor ap- 
prentices are mentioned in that statute, we may suppose such 
persons were not then entrusted with the conduct of business in 
court; if so, it is probable they had not that authority till the 
above ordinance ; though it may be observed, that Fleta speaks 
of them as equally subject to this punishment with serjeant 
countors." — 2 Reeves's Hist, of Engl. Law, 284. In his 5th or sup- 
plementary volume, relating to the reign of Elizabeth, he says, 
" We have seen that heretofore there were only two description 
of advocates ; these were Serjeants, and apprentices. But we find 
in this reign, and no doubt it had been so some time, that the 
orders of the profession were these : the lowest was a student, 
caDed also an inner barrister ; and so distinguished from the 
next rank, which was that of an outer, or utter, barrister ; then 
came an apprentice ; and next a serjeant.*' — 5 Reeves, 247. 

(a) Ante, 7, 33-4, 49, 60, 71, 86, 90, 116, 126-9, 132, 146. 
(6) That addressed to John de Mettingham, unte, 45. 
(c) Et vide ante, 72 ; post, 170. 
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Appendix. Iq the Harleian MSS. in the British Museum (298, fo. 56,) is 

the following entry of a plea pleaded by Serjeant Marshall in 
an action (the nature of which does not appear,) pending in the 
King's Bench at Oxford, T. 25 Edw. I. '< And then Thomas le 
Mareschall says, that he is a common serjeant-countor before 
justices and elsewhere, wherever he can be most serviceable in 
his office of a common serjeant-countor (coram justiciariis, et 
alibi, ubi melius ad hoc conduci poterit), and that he, in the pica 
of the said assise, stood with (a) the said John before the said 
justices, and assisted him herein, as much as he could, as his Ser- 
jeant (tanquam serviena suus), and as it is lawful for such Ser- 
jeants in such cases (et sicut talibus servientibus, in hujusmodi 
casibus, licet). This appears to be the entry referred to by 
Whitlock in his address to the Serjeants in 1648 (6). 

In the Abbreviatio Placitorum in Domo Capitulari Westm. 
asservat. 295 b, is the following entry, respecting an advocate in 
the ecclesiastical courts. " Master William de Helmeswell, and 
Master John de Maldone, were attached to answer William de 
Welleby, of a plea of conspiracy. Whereupon he complains, that 
whereas the same Master William impleaded the same William 
de Welleby, in the court of the king before the king, by writ of 
trespass, against the peace of the lord the king ; and the same Wil- 
liam de Welleby, by a certain inquest in which he put himself, 
was, before the lord the king himself, acquitted (quietus recessit) 
from the said trespass imposed on him by the said Master Wil- 
liam ; yet the said Master William and Master John, by con- 
spiracy and confederacy between them maliciously made, pro- 
cured the said William de Welleby to be cited before the arch- 
deacon of the bishop of Lincoln^ to answer the said Master 
William of the trespass &c. And Master John says^ that he is a 
common advocate, and stood with the said Master William for 
his giving (quod est communis advocatus, et stetit (c) cum pre- 
dicto Magistro Willielmo, pro suo dando), against the said Wil- 
liam de Welleby. Master William says, that he caused him to 
be cited for another trespass, and not for the first. But, by the 
jury, — he is guilty, to the damage of the said William de Welleby 
of twenty- four marks. And Master John is acquitted, because 
he is a common advocate,** In the King's Bench at Lincoln, H. 
29 Edw. I. rot« 19. 

Dugdale says, (Origines Juridiciales, 21,) that the professors 
of the law, till 2 Henry III., were usually of the clergy. To 
which Selden adds, (Dissertatio ad Fletam, 519,) " or rather tUl 

(a) 3 Campb. 98 ; 1 Mood. & Rob. 254. (b) Post, Appendix, No. XXXII* 
le) Post, 174. 
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the year 1164, temp. H. IL when hy a canon in the Synod of Ajfptndix. 
Tours, under pope Alexander III., it was ordained ** quod post 
votum religioniSf nullus ad physicam, vel ad leges mundanas, 
legendas, permittalur exire/' But the " votum religionis" here 
spoken of, appears to be the monastic vow, and not the less rigor- 
ous engagement of the secular clergy ; and " legendas** seems 
to refer to public lectures, rather than to forensic practice. 



No. II. (a) 

Separation of the Court of Common Pleas from the Aula Regia* 

The following case appears to shew that in the time of Henry II. 

the King's Bench, Common Pleas, and Exchequer, sat as 

one Court (6). — Abbreviatio Placitorum in Domo Capitulari 

Westm. asservatorum, 54. 

In the Court of Common Pleas, M. 8 John, (1206.) 

Robert de Aubeni demandeth, against Geoffrey de la Mare, 
the town of Dudcote (Didcot in Berkshire) as his right. In the 
course of the pleadings, Geoffrey produced a charter of the 
king's father, Henry II. in this form : ' Henry, King &c. Know 
ye, that I have given, and by this my charter have confirmed, to 
Hugh de Mara, for his homage and service, in fee and inherit- 
ance, Dudcote with all the appurtenances, which Robert de 
Aubeni has quit-claimed to me from him and his heirs, in my 
Court at Westminster, before me and before my barons and justices 
then there present, in satisfaction of his great offence — to wit, 
for casting a stone, wherewith he, without provocation, struck 
me, (pro concordid magni forisfacti sui, scilicet, pro ictu lapidis, 
quo me, gratis, percussit,) before the Castle of Bedford (c), he 
being, before that time, my liegeman (desicut erat ante homo 
meus ligius). For this quit-claiming of the said land, I have 

(a) Ante, 10, 38, 68. 

(6) Though exercising diHerent faoctions, as forming so many distinct com^ 
mUUes appointed by the king for the dispatch of particular branches of the 
business of the Court.— Palgrave, Hist.Comm. 291. 

(c) This cannot refer to the siege of Bedford by king Stephen in 1137. 
Henry had then no lieg$t, and was only four years old ; besides which if the 
words ** before the Castle," " coram Castello," import a siege, Henry would 
appear here to be the party besieging. The siege of Bedford mentioned in 
1 Rot Pari. 54 b, 170 a, in which the woods at Puttenbo, belonging to the 
abbot of Waidon, were destroyed by the king, was that undertaken by Henry 
III. in the following centary. And see 1 Dogdale's Baronage, 223, 224 ; 1 
Gougb's Camden, 323 ; 1 Lysons's Magna Britannia (Bedfordshire), 44. 
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Ajtptndix, remitted to him and his heirs the said offence. Wherefore I 
' ' will, and firmly command, that the said Hugh and his heirs 

hold hereditarily the said Dudcot, fully with all appurtenances, 
of me and my heirs, free and quit of all suit of counties and 
hundreds, of all demands of hidage and of other customs, hy 
the service of half a knight (a), for all services, doing such ser- 
vice of half a knight with the knights of the barony of Walling- 
ford. And I and my heirs, or whosoever shall hold the barony 
of Wallingford, will warrant the said lands with the appur- 
tenances to the said Hugh and his heirs, for the faithful service 
which he has done to my Mother, (the Empress Maud,) and to 
me. Witness &c.' 

Amongst the records of the King's Bench, M. 10 Edw. I. 
(1281 or \2S2) is the following short entry. 

** Visum fuit justiciariis de Banco Regis^ quorum {b) quibus 
partes fuerunt adjornate, et similiter justiciariis de Maono Banco, 
qui, ad preces aliorum justiciariorum, presentes erant, etc. £t 
super hoc venerunt Gilbertus de Thorneton et Willus de Gisel- 
lam, Narratores (c) pro Domino Rege." Here the statement ab- 
ruptly concludes, which is the more to be regretted, as the com- 
piler goes on to observe, — " Recordum peroptime placitatur, & 
in pluribus casibus tangentibus modum seisandi escaetas, tam pro 
Domino Rege quam pro aliis, sentencia justiciariorum redditur 
ibidem (d)." 

In the following record of the King's Bench, in H. 14 Edw. I. 
(1275-6), a joint judgment appears to have been given by the 
judges of that Court and those of the Common Pleas. 

By writ of certiorari between Felicia, daughter of Nicholas de 
Whitton, demandant, against Robert de Mortimer and Joyce his 
wife, for two parts of the manor of Welton, except five acres 
of land, and nine of pasture, in the same manor : 

And against Nicholas de Leigh and Alice his wife, for 30 acres 
of land and four acres of pasture in the same manor : — it was 
adjudged by the justices of both benches (utriusque banci) that 
the said Robert and Joyce re-have their seisin (e). 

But in H. 30 Edw. I., in the King's Bench at York (/), we 
find the following entry. ** Salop. Et Petrus de Corbet dicit, 
quod placitum de dote est commune placitum, et communia pla- 
cita non debent placitari in banco isto," &c. 

{a) «. 0. the service of a knight for twenty days instead of forty. 
(6) Sic. (c) Vide post. VII., XXXIL 

(d) Abbreviatio Flacitorum in Domo Capitulari Westm. asservat 274-5 
(«) Ibid. 210 b. (/) Ibid. 244 a. 
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No. 111. (a) Appendix. 

Titles recognized by Law, 

The younger son of a duke or marquess, or the younger 
son of a predeceased heir to a dukedom or marquisate, to whom 
the crown has granted the rank of a duke's .or marquess's younger 
son, would be designated in legal proceedings as " A. 6. es- 
quire, commonly called Lord A. £.;" but this appears to be no- 
thing more than pointing out an individual by a designation 
which he has assumed, or which he has popularly acquired. 
In the case of Jack Cade, namyng hymself, Mortymer^ and the 
Capteyne of Kent (6), — or, of the Pretender, taking upon himself 
the style and title of James III, — it could hardly be said that 
the legislature,— or, in the case of Sally (Saartje) Baartmans, 
commonly called the Hottentot Venm{c\ — that the Court of King's 
Bench, had treated these designations as titles recognized by 
law. 



No. IV. (d) 

Advocates in Ecclesiastical Courts, 

Oughton (Ordo Judiciorum, in Foro Ecclesiastico-civili. Pro- 
legomena, cap. 2,) is to the following effect : — 

XXIX. But the king's advocate, and the king's proctor, 
without regard to seniority, take a higher place among their 
brethren. 

XXX. The king's advocate, by prerogative of rank, in all 
causes before the royal judges-delegates, or elsewhere, where- 
ever his assistance may be required, claims for himself prece- 
dency of place before barristers and Serjeants of the municipal 
law of the kingdom : and he, in all places, takes precedence of 
(superior astat) the king's attorney-general himself. 

XXXI. And all advocates, — doctors, that is, of the Canon and 
Roman laws, — have the privilege of priority of place, before 
counsel of all descriptions from the secular bar, Serjeants at lavs 
being excepted. 

And in all causes pending in the tribunals of the judges of 
the secular bar, or before the Lord High Chancellor of Great 
Britain, as often as any knotty point arises, and when it 
seems fitting to them to be assisted by the learning of the 

(a) Ante, 18. (6) 5 Rot. Pari. 224 b, 265 a. 

(c) 3 East, 195. {d) Ante, 19, 96. 
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Appendix, canoD-civil law, (and such doctors are imbued as well with the 
learning of each law, as with eloquence,) and to call up these 
same jura gentium (a) to their aid, (that theuce the thing itself 
may shine out the more, and with the greater clearness,) the 
doctors of law, advocates, are always admitted, as a mark of 
honour, isithm the bar. 

XXXIII. But no one may presume to attempt to practise 
in this Alma Curia de Arcubus of Canterbury, without a special 
licence from the Archbishop, for his undertaking such a task. 
As often, however, as any doubtful point arises, it may be from 
the interposition of the municipal law^ (the leave of the judge 
being first asked and obtained,) jurisconsults, or counsel, from 
the secular bar (6), are admitted for the occasion, (pro h4c vice,) 
in order to inform the mind of the judge. 

This second chapter of Oughton's Prolegomena has the foi* 
lowing brilliant conclusion : — 

XLI. Bright therefore be its glory, and may succeeding ages 
be illumined, far and wide, with the beams of this fostering, 
this renowned, this most worshipful — Arches Court of Canter- 
bury. 

In the controversy between the Serjeants and doctors of civil 
law for precedence at the coronation of James I., the latter urged 
their right of ^ting with the judge, as evidencing their supe- 
riority to Serjeants, who plead standing (c). Et doctores sedcntH 
cum judice potestatem habent, nisi kiis{d) horis quibvs merita cansa- 
rum panduntur (e)r They also said that in their courts a judge is 
punishable who addresses a doctor aa f rater {/), and not as do- 
minus. 



No. V. (g) 

Chancellor of the Exchequer. 

This ofBcer is the chief judge of the Exchequer when sitting 
as a Court of Revenue or as a Court of Equity (A), but he is not 

(a) MaoQing's Commentary on the Law of Nations, 2. (6) Ante, 96. 

(c) Stetit, however, ia the word applied by Master (post, XXXII.^ John de 
Maldone, the canonist or civilian, to his own position, (or posture,) in his plea, 
ante, 170. And see Spelman, Gloss, voce " Serjeant." 

(d) Quaere, Us, («) As to this exception, vide ante, 131, 192. 

(/) Where no special character of brotherhood, as in the case of sojeants, 
existed, ** brother" would be naturally considered a term of condescension used 
by a superior to an inferior. 

(g) Ante, 23. (h) But see now 67 Geo. III. c. 18. 
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a member of tlie Common Law Court of Exchequer — the OfBce Appendjg, 

of Pleas. When the Chancellor of the Exchequer is sworn in, 

he takes his seat on the bench; some motion of coyrse is 

then made before him, afler which he retires. Whilst this office 

was held by Sir Robert Walpole, the Court then having only 

four other members, that statesman actually sat and decided a 

cause in which the four barons were equally divided (a). When 

there is no chancellor of the Exchequer, the judicial duties of 

the office are performed by the chief justice of the King's 

Bench. It appears not to have been unusual to promote a baron, 

to be chancellor of the Exchequer. Hervicus de Stanton, one 

of the barons, was made chancellor of the Exchequer (6), in 

10 Edw. II. (1316). Stanton appears to have been a man of the 

law, as in T. 18 Edw. II. (1325) we find him chief justice of 

the King's Bench (c), 1 Edw. III. (1327) made chief justice of 

the Common Pleas ((f). 



No. VI. (e) 

Clause for opening Common Pleas in Central Criminal Court Bill, 

This Bill, as originally brought into the House of Lords, 26th 
March, 1834, contained no provision respecting Serjeants. A 
clause was introduced for opening the Court of Common Pleas. 
This clause, which does not appear to have been printed, and of 
which no trace can now be discovered, was withdrawn from the 
engrossment before the Bill was sent to the Commons. 



No. VII. (/) 

Fines acknowledged before a Serjeant, 

Lord Brooke says, '* Note, per Bromley, C. J. (g), and others, 
that a writ of error was brought in K. B. for that a fine was 
acknowledged by dedimus potestatem before one who was not a 
judge* abbot, knight, or sergeant ; and for that cause an acknow- 
ledgment taken by sueh persons is refused to be admitted ; for 
the statute de Finibus et Attomatis gives the power to none 

(«) Bat tet 57 Geo. 3, c. 18. (fr) VHb Ryley, Plac. Pari. 568. 

(e) Plac. in Domo Cap. Weattn. aasenr. Abb. 352. 
(d) Dugd. Clirooica Jurid. m anno 1327. (e) Ante, 24, 135. 

(/) AnU, 24. {g) Appointed, Nov. 1553. 
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Jpptndix. but justices, abbots, and knights. Quaere, whether a seijeant-at- 

law be not taken as a justice by the equity of the statute." Bro, 

Abr. FineSf pi. 120. And see Lord Coke's Reading on Fines, 10. 

Where the acknowledgment of a fine was taken by commis- 
sioners, under a dedimus potestatero, an allocatur by a judge was 
necessary ; but where a fine was acknowledged before a serjeant- 
at-law, no allocatur was required, any more than where it was 
acknowledged before one of the judges of the Court (a). 

In the statute of 18 Edward I., called Modus levandi fines, 
the Serjeant who states to the Court the terms of the concord, is 
called *< le countor ;" there translated ** the pleader." 



No. VIII. (6) 

Comparative Antiquity of the Privileges of the Peers of England, 
and of those of the Serjeants at Law. 

At common law, those only were peers of parliament who held 
an entire barony (c), a term which, however it may have been 
originally understood, appears to have been limited, aAer the 
12th or 13th century, to land held of the crown per baroniam, 
containing not less than 1 S-}- knights 'fees {d) . Every man holding 
such an entire barony was bound, upon being duly summoned, to 
attend the king's court, for the purpose of advising the sove- 
reign, and of assisting him in the making and administering of 
laws. A person to whom a writ of summons {e) was addressed, 
and who had never sat in parliament, might return, that he did 
not hold an entire barony, or any other matter amounting to a 
legal excuse, or he might decline to attend, and submit to be 
fined for his contempt. If he appeared according to the sum- 
mons, and his appearance was recorded, he was estopped to say, 
at any subsequent period, that he did not hold a barony at the 
time of the summons and return. If, in fact, he held a barony 
at the time he sat in parliament, and afterwards, by licence from 
the crown, aliened the whole of the barony, or so large a part 

(a) Hands on Fines, 152. (6) Anig, 25. (c) See 2 Rot Pari. 20 a. 

(ji) That is, land sufficient to support the dignity of 13 knights, and of one- 
third part of a 14th knight. This fraction arises from a barony being estimated 
as two-thirds of an earldom, which consisted of 20 knights' fees — Co. Litt 69 b. 
A knight's fee was not, as has sometimes been supposed, land of a definite ex- 
tent or of any fixed pecuniary value. Madoz, Baron. Angl. 131 m; Flac. ia 
Domo Cap. Westm. asserv. Abbrev. 33, 50, 63; Tpott, No. XXVII. 

(«) See the form, Co. Utt. 16 a. 
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of it as would not leave an entire barony in him, he might return Appendix, 
the truth upoivany summons to attend a subsequent parliament; ~ 
but as both he and his heirs would be estopped to contradict the 
record by shewing that at the time of the writ and return, he 
had no barony, if he never had any barony, he and his heirs 
would sit in parliament thenceforward btf estoppel. It is true, 
that, as the king is not bound by an estoppel (a), it would after- 
wards be compet<!nt to the crown to omit to summon a party 
who was not in truth possessed of IS^ knights' fees (6); but it 
would hardly comport with the dignity of the crown thus to 
recede £rom its own acknowledgment or concession (c). 

At the commencement of the reign of Richard II., a period long 
subsequent to that to which the existence of Serjeants has been 
carried back (d)^ the baronage or peerage of England consisted of 
those few who actuaUy held feudal baronies, with a much greater 
number who were only barons by estoppel, or by legal fiction. 
But, at this time, neither the real nor the fictitious baron could 
sit in parliament without the king's permission ; for by a sta- 
tute of Henry III., which has never been repealed (e), it was 
ordained, that all those earls and barons of the realm of England 
to whom the king should think fit to direct writs of summons, 
should come to the parliament, and no others, unless the king 
should afterwards choose to direct other writs to them. 

The fiction of baronage by matter of record, viz. by writ of 
summons and return inrolled in parliament, being established, 
the more simple process of making a baron per saltum, by a 
complete record in the first instance — a record framed ibr 

(a) Bio. Ettoppel, pi. 106 ; F. N. B. 142 A, 143 B ; 1 Co. Rep. 43 ; Hob. 
339. (6) Plac. Abbrev. 73 b. 

(c) Sir Ralph Everden, knight, brought a writ out of Chancery, (see the writ 
for recording a baron, Regist. Bre?. 287 b,) and also a writ under the privy 
seal, to the justices, reciting (reherseaunt) that he was a baron, and command- 
ing them to discharge him from being sworn in juries of assise, or in any 
recognition whatsoever, inasmuch as barons ought not to be sworn in any 
inquest against their will ; wherefore, &c. Belknap (king's serjeant) questioned 
him (luy apposa, — in the Book of Assises, incorrectly, " opposa") if he holds by 
barony, and if he and his ancestors have held, from all time, by barony, and if he 
has* all his time, come to the parliament, as a baron ought to come ; and he 
said, that he holds by a certain part of a barony, and that he and his ancestors 
have so held from all time, &c. And afterwards, by good advice, he was 
entirely (.tout oustrement) discharged. M. 48 £dw. III. fo. 30, pi. 18. The 
same case is transcribed verbatim, with three variations, which are evidently 
mistakes, in 49 Ass. fo. 315, pi. 6. Wolverton's case, 2 Rot Pari. 19, 20, S. P. 
And see 22 Ass. fo. 90, pi. 24; H. 35 Hen. VI. fo. 46, pi. 8 ; Ryley, Plac. 
Pari. 666. (d) Ante, 122. (e) Lord Abergavenny's case, 12 Co. Rep. 70. 

N 
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Appendix. that very purpose — was next resorted to; and we find that 

Richard II., in the eleventh year of his reign, -lOth October, 

1387, created John Beaucbamp, baron of Kidderminster, by 
kiien patent (a), A person to whom a fictitious, or titular, ba« 
rony is thus granted by letters patent (6), becomes a peer of the 
realm from the moment at which the great seal is affixed (c) ; 
and if he die before any parliament is held, the dignity, if not 
granted for life only, will descend to his heirs {d) ; unless, as it 
would seem, the party, before he has done any act testifying his 
acceptance of the peerage, disclaim it in a court of record (e). 

The privileges of the peers, therefore, (including that most im- 
portant one of sitting in parliament without the consent of the 
king, to be expressed toties quoties in respect of each individual 
peer,) so far as those privileges attach to peerages created by 
letters patent, appear to be of a much more recent origin than 
those of the Serjeants at law ; whose existence as an order in the 
state, and whose rights, have been carried several centuries far- 
ther back. The existence, and, of course, the privileges of the 
peers by letters patent, mount no higher than the close of the 
14th century 3 and Richard II. may not unjustly be regarded as the 
founder of the modem English peerage. The innovation thus 
introduced by Richard II., though its effects may have long been 
imperceptible, has, in the course of time, by the successive crea- 
tion of new patent peerages, brought about a complete revolu- 
tion in this branch of the legislature. 

To an act of power originating probably in mere caprice, we 

(a) Vide ante^ 165, n.; Rex v. Knowles, 12 How. St.Tr. 1195 3 Co. Litt. 
15 b, n. 3, 16 a. 

(5) In Fraoce a different species of fiction was resorted to. Land not 
amounting to a dukedom, marquisate, earldom, &c. was, by letters patent, 
erected into a dukedom, &c. in favour of A. B. (the owner), in other words, it 
was transformed into a different estate from what it previously had been, or 
rather, authoritatively declared to be a different estate uom what it really was. 

(c) See Rex v. KnoUys, 1 Ld. Raym. 10; Com. Dig. Dignity, D. 

(d) When the eldest son of a duke, marquess, or earl, is summoned to par- 
liament by his father's barony, the barony by estoppel, acouired by the summons 
and return, merges in the old barony, if the son survive the father. But if the 
former die in the life-time of the latter, leaving a daughter, and no son, it would 
seem that the new barony by estopjpel will descend to that daughter, although 
the old barony may, by virtue of the special limitation in the letters patent of 
creation, devolve upon the heirs male of the body of the original grantee ; and 
see the case of the Marquess of Tavistock (Baron Howland), Perry and Knapp, 
143; S.Cl Cockburn and Rowe, 95. 

(e) See Mr. Smirke's note to Freeman's Reports, 503, shewing the necessity 
of a disclaimer in a court of record to the devesting of an estate of freehold, not- 
withstanding the sudden decision in Townson v. Tickell, 3 B. & Aid. 31 ; and 
4 Mann. & Kyi. 189, n. whereby it appears that the judgment in Thompson v. 
Leach, relied upon in support of the decision in Town<K>n v. Tickell, was re- 
versed in the House of Lords. 
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appear to be fn no small degree indebted for that singular con- 
stitution under which the greatest political liberty is enjoyed, in ^^^^ ' 
a country where the legislative powers of the state are vested in 
one responsible, and in two irresponsible authorities ; the inde- 
pendent, autocraticy powers with which the law invests the sove- 
reign, being practically limited by the control exercised by the 
Commons over the public purse, whilst the liberum veto of the 
Lords is rendered comparatively harmless by the unlimited 
power of the Crown to create new titular peers (a). 



No. IX. (i) 

Locality of the Court of Common Pleas. 

Locus certus, in Magna Charta, c. 11, appears to mean, not 
one unvarying spot at which a court is to be held, but some 
known and determined place, though fixed and appointed 
only during the king's pleasure. Thus, Britton, speaking of 
the Common Pleas, says, '' Voilloms, que justices demurgent 
continualment a Westminster, ou ailours" In the parliament 
roll of 26 Edw. I., 1298. is the following ordinance, by the king 
and council, for the removal of the Exchequer and Common 
Pleas from London to York, " Ordinatum est, quod Scaccarium 
et Bancus sint apud Eborum post festum Sancte Trinitatis, vide- 
licet, Scaccarium in crastino Trinitatis, et Bancus in Octav. ejus- 
dem : Et quod Scaccarium et Bancus infra castellum : Et quod 
precipiatur Vicecom', quod si defectus fuerit domorum vel alio- 
rum, quod faciat facere, &c. (c). Mention is made of an assise 
held before Sir William Herle and his companions, in the Com- 
mon Pleas at York {d). So, in Hind v. Dagworth (e), it 
appears, that an assise was brought in the Common Pleas, 
then ntting at York, for the office of " Ushery*' of the Com- 
mon Pleas (f), and the plaintiff complained of being deprived 
of bis freehold in York. Trew, for the defendant, pleaded, in 
abatement of the writ, that the statute of Westm. 2, c. 25, 
gives assise of a bailiwick, in an office in certo loco capiendo, 
but that the Common Bench is not in a certain place^ but is 



(a) See post. No. LXX. 

h) Ante, 28, 45. (c) 1 Rot. Pari. 143 a. 

(d) 2 Rot Pari. 399 ; see also M. 1 Edw. IV. fo. 8. Herle was chief justice 
from 1328 to 1334, and again from 1334 to 1336. 

(«) H. 8 Edw. III. fo. 16, pi. 47. And see Lovd v. Dagworth, M. 7 Edw. 
III. fo. 57, pi. 47, and 7 Ass. pi. 12, which seems to be the same case. 

(/; Poll, 224. 

N 2 
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Appendii, Sometimes here (at York), sometimes at London, changing ac> 
cording to the will of the king. This plea was overruled, as 
having been overruled before, probably upon the ground, that 
locus certus, in both statutes, means a place known and certain 
for the time, and not a place unalterably fixed. Amongst the 
petitions of the Commons, in 38 Edw. 111. 1364-5, is the follow- 
ing (a). '* Also, inasmuch as the Bench of our Lord the King is 
wandering from county to county, through all the realm, and in 
the counties in which the said Bench is, all the commons of the 
counties are made to come, and to remain before the justices of 
the said Bench, for one cause or for another, to the great de- 
struction and costs of the said commons, whereof the king takes 
but little advantage; and also many persons are thrown back 
(susduit(6)), defeated, and destroyed ybr want of wise counsel^ 
whereof they can find none in that court (c), by reason of the uu" 
certainty of the place ; the commons pray that the said Bench 
may remain in certain at Westminster or at York^ where the 
Common Bench remains, that a man may have counsel of one 
court or of the other, so that no man be thrown back (susduit(6)) 
for want of wise counsel, and by the uncertainty of the place. 
Answer, — ^The king neither will nor can renounce ordering his 
Bench where he shall please. But he will order, thereupon, in 
such manner as shall be best in ease and quiet of his people." In 
15 Richard II. (30th March, 1392,) writs were issued to all the 
sheriffs of England, directing that all writs, original or judicial, 
made returnable in the Common Pleas at Westminster, in eight or 
fifteen days of the Holy Trinity, or on the morrow of St. John 
the Baptist, should be returned to the Common Pleas at the city 
of York, on the last of those days; and that the writs having 
later returns should also be returned at York, and that pro- 
clamation should be made through each county (J). 

In North's Life of Lord Keeper Guilford, it is said, (vol. i. 
p. 199,) <* The court, answering the title of Common Pleas, 
was placed next the hall door, that suitors and their train might 
readily pass in and out. But the air of the great door, when 
the wind is in the north, is very cold, and, if it might have been 
done, the court had been moved a little into a warmer place. It 
was once proposed to let it in through the waU (e) (to be carried 

(a) 2 Rot. Pari. 286 a. (h) Post, 268. (c) Post, No. LXU. 

(c/) 3 Rot Pari. 406 a. These writs are tested at Stamford ; but it is not to 
be inferred that the king was there, it baYing been formerly usual, as a mark of 
honour to the lord chancellor, or lord*keeper, to teste original writs as from his 
place of residence. See North's Life of Guilford (by Roscoe), vol. ii. 144. 

(«) This has lately been done, in total ignorance, it may be, of the scruples 
of the lord chief justice firidgman. 
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upon arches) into a back room, which they call the Treasury. Appendix^ 
But the lord chief justice Bridgnian(a) would not agree to it, as 
against Magna Charta^ which says, that the Common Pleas shall 
be held in certo loco, or in a certain place, with which the dis- 
tance of an inch from that place is inconsistent^ and all the pleas 
would be coram non judice. Although, at the same time, others 
thought that the locus, there, means the villa (6) only (c); so that 
the returns being apud Westmonasterium, the court might sit on 
the other side of the Abbey, and no solecism of jurisdiction 
happen. But yet that formal reason hindered a useful reform ; 
which makes me think of Erasmus, who, having read somewhat 
of English law, said that the lawyers were, doctissimum genus 
indoctissimorum hominum.** 



No. X.(d) 

Antiquity of Home* s Mirror of Justice. 
With respect to the alleged antiquity of the Mirror, see 2 
Reeves's Hist. English Law, 358 ; Barrington's Obs. 1 ; Phillips's 
Legal Rights of Courts of Judicature, 268, 280. And see Pal- 
grave's History of the English Commonwealth ; Bushell's case, 
Vaughan, 139. There is a MS. copy of the Mirror in the Har- 
leianMSS. No. 4563, in the British Museum, and in Lord Hale's 
MSS. in Lincoln's Inn library, No. 127. 



No. XI. (e) 

Serjeant Yaxley ^and Form of Special Retainer of a Serjeant 

temp. H. VIL 
John Yaxley and Thomas Frowyk, Serjeants, called 10 Sept. 
1496; Richard Brook, counsellor, called 10 Nov. 1511. 

(a) This is the judge distinguished so much by his acrimony, intemperance and 
lohumaoity on the trial of the regicides. His father was bishop of Chester. He 
was attGnney to Charles I. in his Court of Wards, and commissioner at the treaty 
of Uxbridge (Whitelock, 125.) He retin^d from practice at the bar during the 
Rebellion, but on the Restoration was appointed chief baron of the Exchequer. 
Shortly afterwards be was lemoYed to the Common Pleas, where he, in 1662, 
gratified his own feelings and those of his eniployers by a violent extrajudicial 
attack upon the privileges of the House of Commons, at a period when the 
House was not sitting, and when there was no cause before the Court requiring 
the expression of an opinion upon the subject of those privileges. — Benyon v. 
Evelyn, Bridgman's Rep. 324. He was appointed Lord Keeper on the resig- 
nation of Lord Clarendon in 1667, and resigned the Great Seal in 1672, when 
he was succeeded by Lord Shaftesbury. And see Burnett's Hist, of his own 
Times, i. 386, 397. 

(6) The ville or town. (c) Or not so much, awfe, 179, 

(d) Ante, 31. («) Ante, 32. 
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Appendix, Serjeant Yaxley's name occurs in an indenture bearing date 

14 Nov. 12 H. VII. (1496), made between the Bishop of Ely, 
of the one part, and John Marten, John Boteler, Richard 
Heigham, Henry Conyngesby, John Yaxley^ and Robert Consta- 
ble, Serjeants at law, of the other part ; by which the bishop, with 
the assent of the prior and convent of Ely, let to farm to the said 
John Marten and the other five, all that messuage lately called 
Grey's Place, (now Serjeant's Inn, Chancery Lane). 

The following is a copy of the counterpart of a retainer given 
to Serjeant Yaxley, by that perpetual, and always unfortunate, 
litigant. Sir Robert Plumpton, after the reasonable award (a) 
made by King Richard III., as arbitrator between him and the 
heirs-general of his brother (6), had been impugned. 

(Chartul. No. 802.) 

^< This bill, indented at London the 16th day of July, the 16th 
yeare of the reigne of King Henry the 7th (1501), witnesseth 
that John Yaxley, Serjeant at the law, shall be at the next assises 
to be holden at York, Nottin. and Derb. if they be holden and 
kept, and there to be of council with Sir Robert Plompton, 
knight, (in) such assises and actions as the said Sir Robert shall 
require the said John Yaxley ; for the which premises, as well 
for his cost and his labour, John Pulan, gentleman, bindeth him 
by thease presents to content and pay to the said John Yaxley 
40 marks sterling (c), with V'^ paid aforehand, parcell of pai- 
ment of the said 40 marcks. Provided alway, that if the said 
John Yaxley have knowledg and warning only to cum to Nott. 
and Derby, then the said John Yaxley is agread by these pre- 
sents to take onely XV'^ besides the said V^^ aforesaid. Pro- 
vided alwaies, that if the said John Yaxley have knowledg and 
warning to take no labor in Ais matter, then he to reteine and 
hold the said V^^ resaived for his good will and labor. In wit- 
nesse herof, the said John Yaxley, serjant, to the part of this 
indenture remaining with the said John Pulan, have put his 
scale the day and yeare above-written. Provided also, that the 
said Sir Robert Plompton shall beare the charges of the said 
John Yaxley, as well at York, as Nottingham and Derby, and 
also to content and pay the said money to the said John Yaxley 
comed ((f) to the said assises at Nott. Derb. and York. 
(Copied the 5 of October, 1627, John Yaxley (e).*' 

having a seal.) 

(a) Which is set out in the Plumpton Correspondence lately published. 
(6) As to whom see Cal. Rot. Pat. 318, 321. (c) 26/. 135. 4d. 

(d) When he shall have come. 
(«) Plumpton Correspondence, 152 n. 
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The following cases may throw some light upon the law of re* Appendix. 
tainer, as it was understood in the 15th century. 

In Somerton's case, reported H. 11 Hen. VL, fo. 18, pi. 10^ 
P. 11 Hen. VI., fo. 24, pi. 1, and T. 11 Hen. VI., fo. 55, pi. je6, 
it was surmised by the writ, that the plaintiff, Somerton, had re- 
tained the defendant, for a certain sum (a), to be paid as agreed 
between them, to be his counsel (6), to buy the manor of A. 
from John Botiler to the plaintiff, and his heirs for ever, or 
otherwise to cause him to {lave a term of years, and that the 
defendant undertook to buy the said manor, ut supra ; yet 
the defendant, falsely and in deceit of the plaintiff, had dis- 
covered his counsel, and had become of counsel with one R., 
to cause him to buy the said manor, or to have it for term 
of years ; and that, by the defendant's counsel and labour, the 
said R. had it for a term of years ; to the plaintiff's damage. 
In this case it was held, that if I retain a man of the law to be of 
my counsel to buy me such a manor, if he do his endeavour, 
although he procure it not, yet no action lies against him ; but 
that if he afterwards become of counsel of my adversary in this 
matter against me, an action upon the case lies : but that if there 
be no retainer, and I shew my evidences to a man of the law, 
although he afler become of counsel to another, and discovers 
the counsel of the said evidences, yet no action lies against him, 
because he was not retained. So if there be a retainer, but the 
retainer is limited to advising upon the evidences (c). 

In 14 Hen. VI., io, 18, pi. 58, Paston, Justice of Common 
Pleas, says, '' If you, being serjeant ad legem, undertake to plead 
my plea, and do not, or do it in another manner than I told you ((f), 
whereby I have loss, I shall have my action upon my case" (e). 
So in Doige's case, T. 20 Hen. VI., fo.34, pi. 4, where the plain- 
tiff had paid the defendant, Doige, 100/., to be enfeoffed within 
fourteen days of certain land, but of which Doige afterwards en- 
feoffed another, Stokes, an apprentice, in arguing in support of 
the declaration which had beeii demurred to, says, " Suppose I 
retain one^ who is learned in the law, to be of counsel with me in 

(a) " Pro qu&dam pecunise summ& Bolvend' &c., without shewing the 
qoantity of the sum ; and yet held good, in 1 1 Hen. VI., 53 b,'' as Lord Coke 
observes, 5 Co. Rep. 36 a, in Playter's case* 

(ft) Essendi de suo consilio. 

(c) And see Bro. Abr. tit. Accion sur le Case, p]. 108; F. N. B. 94 D, 
note (ft); 1 Roll. Abr. 91 ; 1 Vin. Abr. 561. 

(d) Vide The Grand Coustumier, cap. 64; Houard, Diciionn. de Droit 
Normand, vocst Conteur; post, 225, No. XXXII. 

(e) And see Bro. Abr. tit. Accion sur le Case, pi. 69. 
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Appendix* the Guildhall of London at a certain day ; at which day he does 
not comei whereby my matter is lost, now he is chargeable to me 
in an action of deceit." No observation was made by the court 
upon the supposed case ; but the proposition is cited as law by 
Lord Chief Justice Rolle (a). 



No. XII. (6) 

Chaucer — Serjean U-cotintors — Vavasors. 

In the prologue to the Canterbury Tales, the serjeant, who is 
afterwards (line 4453) addressed as " Sire Man of Lawe," is thus 
described. 

" A Serjeant of the lawe, ware and wise. 
That often hadde yben at the parvis, 
Ther was also, full riche of excellence. 
Discret he was and of gret reverence, 
He semed swiche, his wordes were so wise. 
Justice he wasful often in assise (c), 
Bjf patent {d) and by pleine commissioun (d)^ 
For his science and for his high renoun 
Of fees and robes had he many on, 
So gret a pourchasour was no wher non^ 
All was fee simple to him in effect, 
His pourchasing might not ben in suspect. 
No wher so besy a man there n'as, 
And yet he semed besier than he was. 
In termes hadde he cas and domes alle, 
That fro the time of king Will were a falle. 
Thereto he coude endite and make a thing, 
Ther coude no wight pinche at his writing ; 
And every statute coude he plaine by rote. 
He rode but homely, in a medlee cote. 
Girt with a seint of silk with barres smale ; 
Of his array tell I no longer tale." 

(a) 1 Roll. Abr. 91 ; and see 1 Vin. Abr. 561. 
(6) Ante, 32, 72. 

(c) Vide ante, 23. " By 14 £dw. III. assiaes may be taken before any jas- 
tice of the one bench or the other, or the king's serfeant sworn, which is in- 
tended of every serjeant at law." — 2 Inst. 422. See Harrington on Stat. 202. 

(d) Chaucer here anticipates the decision (post. No. LIII.) that a judge of 
assize can be created by letters-patent or commbsion under the great seal ouly. 
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Chaucer then proceeds to describe the Franklin : Appendix, 

" A Frankelein was in this compagnie, "" 

White was his herd &c. 
At sessions ther was he lord and sire ; 
Full often time he was knight of the shire {a). 
An anelace and a gipciere, all of silk, 
Heng at his girdel, white as morwe milk. 
A shereve had he ben, and a countour 
Was no where swiche a worthy vavasour" 

Fortescue (De Laudibus, c. 51,) says, " Sed placitantes tunc 
ae divertunt ad pervisum et alibi, consulentes cum servientibus 
ad l^em, &c.'' Ducange says, " Paradisus, atrium porticibus 
circundatum ante sedes sacras^ ex gr. vapahierocy qui ab Hesychio 
definitur tottoq cv ria vepivaroif locus porticibus et deambulatoriis 
circundatus, nostris, vulgo, parvis,** Both at Westminster Abbey 
and at St. Paul's there was a parvis, at which the Serjeants took 
their walks and saw their clients. And see Kelham's Norman 
Dictionary, in verbo. 

As to countors, see ante. No. I., past^ No. XIII. . 

Vavassor (valvassor) is a term applied in the antient recorda 
of England and Scotland, as well as those of France, Lombardy 
and Aragon, to all feudatories who did not hold per baroniam, 
or immediately of the king, jure coronae (6). Thus, Francis de 
Bohun, in the time of Richard L(c), was seised of two honours, one 
that of Bohun in Normandy, which he held of the king (as duke) 
per baroniam; the other in England, consisting of the manor of 
Fordes, &c. in Sussex, which he held in vanasseria (</). The 
term '' vavassor" appears to have included as well those free- 
holders who held of a baron — as of his castle or manor, as those 

« 

(a) Knights of shires are frequently styled ** magnates" and " grands" in an- 
cient records, Petyt, Jus Parliam. 94 ; Scriptores post Bedam, 189 ; Tyrrell, 
D. 6» and Appendix. But as the term magnates is more frequently applied to 
peers and the great oflScers of state, Prynne has denied that knights of the shire 
were included uuder the title of magnates, even where the expression in the par- 
liament roll is, proceres et magnates. See Cotton's Records, by Prynne, 1 1, 12. 

(fr) Bracton, 93 b ; Ducange, in verbo. 

(c) Abbr. Plac. in Domo Cap. Westm. asser?. 88. In the next reign Alice 
Briewere claimed Plimtree in Devon and Depeworth in Somerset and Dorset, 
assigned to her by her late husband Roger de Pole, on the day he set out for 
Jerusalem, pro plenaria tertia parte trium vaYassurarum, scil. pro vavassuris 
comitii de Salesb. et comitis de Vernon, et de vavassura comitis WxV^ de 
Mohan. (i.e. vavassories held under these noblemen). Ibid. 61 b. 

(<<) Hence it would appear that an honour was not necessarily a barony. 
Vide tamen Madox, Baronia Anglicana, 3, 6, &c. 
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Appendix, wbo held of hino — as of his persoD, or in gross, provided they held 
~~"~"*"""" by knights' service, which appears to have been a necessary quali- 
fication, as we no where find vavassories spoken of in such a 
manner as to lead to the supposition that they might be held in 
socage. Whether all the military tenants of a baron were vavas- 
sors, or whether the term was applied exclusively to a particular 
class of those tenants^ it may be difficult now to ascertain. 
A vavassory might be a seigniory in gross, or it might be a 
manor, or, as in Bohun's case (a), an honour ; but it seems to 
have been always a mesne seigniory, requiring the existence of 
subordinate freeholders, as subtenants, to support it (b), 

Valvassores are mentioned in a law of the Lombards (c), inti- 
tuled, Conradus Imperator (d). Those knights, who held im- 
mediately of buhops, abbots, abbesses, marquesses, counts, or 
others holding immediately of the crown, are there designated 
as valvassores majores. The valvassores minores of this law 
appear to be those who held of the valvassores majores (b). 

In the laws of William the Conqueror (e), the relief due from 
a vavassour to his liege lord is defined (/)• 

In a charter of Henry I. " de tenendis comitatibns," it is said, 
*' Si exurgat placitum de dtvisione terrarum, si inter est barones 
meos dominicos, tractetur in curia med ; si inter valvassores 
duorum dominorum, tractetur in comitatu" (g). 

In the Great Roll of the Pipe, of 81 Henry I. (formerly as- 
signed to the 5th of Stephen), referred to by Madox (A), and 
which has been lately published by the Rev. Joseph Hunter, 
mention is made of the vavassors belonging to the barony (i) 
of the Archbishop of York, and of those belonging to the ba- 

(a) See the preceding page. (6) Wilkins, Leges Angl.247. 

(c) Lib. 3, tit. 8, 1. 4, Lindenbrog. 

(d) Probably promulgated by Conrad II. in 1037, after the redaction of 
Milan. See Schtnidtf Geichicbte der Teutschen, 3ten Band. 

(«) And lee Cujas, Feudor. lib. 1, tit. 1 ; Cujadi Opera, vol. iiL 1762 ; 
Hotomann. Feudor. lib. 3, cap. 3. 

(/) Ibid. 223; Kelham, 40. Perwns holding in fact in vavausriA are de- 
leribed, at this period, by the Anglo-Saion designation of " Theoden," or as 
*' Mediocres Thaini."— Kelham, 41 a. As to ikeinage, see 2 Mad. Ezch. 707 (k). 

(g) Spelman on Parliam. 67. In Spelm. Gloss, in Yorbo, and Wilkins, Lc^ 
Angl. 247, the language slightly varies from the above. From both these authors 
it would appear, that the suitors of the county court were not necessarily the king's 
immediate tenants, lliis charter also points at the distinction between barons 
and vavassors. In the laws of Henry II. the jurisdiction of " vavassores " is 
specified. They are twice mentioned in Domesday-book, pp. 53 and 1466. 

(ft) Dissertatio Epistolaris de Magno Rotnlo Scaccarii, per totnm; Baronia 
Anglicana, 136. 

(t) The territorial possessions of the higher clergy appear to have been con- 
verted into baronies soon after the Norman Conquest. Whether the prelates 
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rony of Robert Fossard. Madox also sets out a writ (a) ad- Appendix, 
dressed to all barons and vavatsors who owe service of castle- 
guard at Rockingham Castle, requiring their residence^ or constant 
attendance, there. 

In the *' record and process of the renunciation of Richard II. 
&C.9 that prince absolves all dukes^ marquesses, earls, barons, 
knights, vassals, and vavassors, and other his liege men, from 
their oaths of fidelity" &c. (b) Here the barons would be those 
who held of the king, per baroniam — by an entire barony (c) or 
more ; the king's vassals would be as well those who held of him 
per baroniam, but by less than an entire barony, and who were 
therefore not barons of the realm, as those who held of the king, 
in chief, lands &c. which never formed part of a barony ; and 
vavassors would be those who held of such barons or vassals. 

sat in the Aula Regia by virtue of tbeir baronies, or as the heads of the first of 
the thiee estates of the realm, is a question involved in considerable obscurity. 
Upon the fonner hypothesis, the Aula Regia would have been an assembly, not 
of the estates, but of the baronage, of the realm; and the parliament, which sue* 
oeeded that body in its legislative capacity, would be properly considered as 
consisting of the tenants of the crown divided into four classes, — spiritual men, 
holding by entire baronies, — laymen, holding by entire baronies, — laymen, 
holding in chief, but by less than an entire bai'ony, and therefore attending 
parliament, not individually but per comitatus, — and incorporate boroughs, 
holding in chief and attending parliament by burgesses de seipsis. This would 
supply a reasonable explanation of the fact, that the barons, knights, and bur- 
geaaes in the bishopric of Durham (until 25 Car. 2, c. 9), and the county 
palatine of Chester (until 34 & 35 Hen. 8, c. 13), were not summoned to 
pariiament; and that freeholders who held, not immediately of the king, but of 
the barons who came to parliament, were not contributors to the wages of the 
knighU of the sbiie. (2 Rot. Pari. 218 b ; 3 Rot. Pari. 25 b, 293 b ; 2 Plac. 
Abbr. 258 ', 2 Rich. II. Prynne, Pari. Write, 4th part, 329, 483 ; Vin. Abr. tit. 
Andent Demesne.) But, according to this theory, England would be the only 
feudal nation which had no assembly of the three estates -, whereas the parlia- 
ment is frequently spoken of as a court in which the king convenes the three 
estates of the realm, as such. (Rot. Pari, passim (see the Index) ; Cott. Ree. 
10, 14, 329, 426, 709, 712, 713, 714.) 

It may not be out of place here, to notice an error into which political writers 
and parliamentary speakers sometimes fall, in speaking of the king, lords, and 
commons, as the three estates of the realm ; the three estates in this, and in 
every kingdom of Western Europe, having always consisted of the clergy, the 
nolnlity, and the commons ; of and over all which three estates the king is not 
a member, or co-estate, but the head. And see Plac. in Domo Cap. Weslm. 
asserv. Abbrev. 5 ; Rot. Pari. ii. 64 — 69, iii. 357 ; 4 Inst. 1 ; Mad. Bar. Aogl. 
6; Bac. Abr. Prerogative, 

(a) Baronia Anglicana, 135 (h). The writ is without date, but the royal 
style clearly points to Henry II., as does the teste, " Toma, (St. Thomas a 
Becket,) Cancellario." 

(ft) 3 Rot. Pari. 416. And see Heywood, Dissert, upon Distinctions, 225, 
226, 227. (c) AnU, Appendix, No. III. -, 2 Rot. Pari. 20 a. 
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Appendix, It appears from a passage in Amulphus, cited by Ducange, 

" that " urbium milites" were called ** walvassores." Hence, it 

seems not improbable, that the original, designation was wall- 
vassal, a vassal holding by the service of guarding the walls of a 
castle, t. e, by castle-guard (a) : or possibly the word may have 
been, wallfasser, t. e, supporters, upholders, or defenders of walls 
(from wall and fassen) ; and the vassals of the barons may have 
acquired this designation from the duty which devolved upon 
them, of defending the waUs of those castles of their lords*at 
which their services were reserved (^). 



No. XIII. (c) 

Apprentica at Lcew, 

That apprentices at law, and attorneys at law, constituted for- 
merly one class, appears from the injunction to John de Metting- 
ham (of), and also from the following petition. 

" To our lord the King, and his council — shews John de Cod- 
yngton (e), an apprentice of the court (/) of our lord the king, and 
attorney^ that whereas the said John has no lands or tenements, 
and never was armed for peace or for war, Sir (Monsieur) John 
de Ros, admiral of our lord the king, by procurement, has com- 
manded him that he be well and completely (bien et nettement) 
armed and apparelled as a man at arms, at Orewell, on Wednes- 
day, the 1 7th day of March ; and that, upon pain of being 
hanged {g)\ and if he come not, to proclaim (A) that he is a rebel, 
and to cause him to be attached and sent to the next gaol ; which 
would be in disherison of his clients for whom he is attorney, 
and in destruction of himself (t) ; whereof he prays remedy." 

Answer, — '' Inasmuch as it is testified before the council that 
he is an attorney, let it be commanded to Sir (Monsieur) John 
de Ros, or his lieutenant, that they surcease from the demand 
which they make against him, and from the distress which they 
do to him, for this cause (A)." 

(a) As at Rockiog^am Castle, niprh ; and see Spelman, Gloss. VavaiMor, 
(6) See Dive ?. Dive, Plac. in Dom. Cap. Westm. Abbr. 39, 44. 
(e) Ante, 32. And see Level v. Dagworth, M. 7 £dw. III. fo. 57, pi. 47. 
\d) AnU, 11, 45. (b) Clerkof the parliament, 25 £dw. III. 

(/) QiMBTtf, the mode in which an apprentice became admitted or attached to 
the court. Vtdt 5 Reeves, Hist. Engl. Law, 246, 248. 
{g) Et ceo sur peyne de la hard (la hart, the halter.) 
{h) Assigner. (i) Anientisement de luy. 

(k) PeUtions in Pari. 11 Edw.III. (1337), 2 Rot. Pari. 96 b; Ryley, 658. 
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In the following reign, in a subsidy, granted £ Rich. II. (iS79)i Appendix. 
we find the following assessments (a) : 

Also every jastice, as well of the one bench and the other,) 
and those who have been justices of those benches, andS 100<. (6) 
the chief baron of the Exchequer each) 

Also, every serjeant and great apprentice at law (grant) 
apprentice du loy) each y 

Also, other apprentices who follow (c) the law each . . 20s. 

Also, all the otber apprenticesof less estate, and attorneys, each 6s. 6d, 

Also, every serjeant and franklin of the country, according to 

their estate 6t,Bd,0T 40d, 

In 5 Rich. II., 1381, the Commons pray that two justices, two 
Serjeants^ and four apprentices at law, be appointed to inquire 
into grievances from delays in law, &c. ((f), and at the same par- 
liament, it was ordered that *' as well the clerks in chancery of 
the two principal degrees (e), justices and Serjeants, and all the 
barons and great officers of the Exchequer, and also certain 
persons of the best apprentices of the law, shall be charged by 
their allegiance and by oath, each degree by itself, to advise 
themselves diligently of the abuses, wrongs, and defaults, &c. 
done or used in their respective ** Places," and in the king's courts, 
and also in the courts of other lords throughout the realm, &c. (f). 

In 7 & 8 Hen. IV. (1406) a bill was presented to the Commons 
for certain restrictions upon dress, and particularly upon hoods 
(chaperons) : ** Provided always, that the justices of one bench 
and the other, and the king's Serjeants, may (g) use their hoods (A), 
as seeming to them best, for the honour of the king, and of their 
estate ;" but it is provided that no esquire, apprentice at law, clerk 
of chancery, or of the exchequer, or of other places of courts, or 
within the king's hall (t), or abiding with other lords of the realm, 
not being advanced, should use furs of grey, &c. {k) 



No. XIV. (0 

Exemption of Serjeants from the burthen of Knighthood, 
By the common law, all those who held freehold land to the 

(a) 3 Rot. Pari. 58. 

( fr) Which is five times as much as was paid by a baron, 
(c) Pursuent, i. e. practise. (d) 3 Rot. Pari. 101 b. 

(e) Master of the Rolls and Masters in Chancery, ut videtur. 
(/) 3 Rot. Pari. 102 b. ig) Purront. 

(A) In Strait's Antiquities is represented a serjeant in the robes &c. of the 
15tb century. (i) Deinz le tinel du roy. 

(fc) 3 Rot. Pari. 593 a. (2) AnU, 32, 81. 
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Appendix. extent of a knight's fee (a), were compellable on their arriving at 

a proper age, to take upon themselves the burthen and duties of 

knighthood, and to prove by their reception into that order, that 
they had received a knight's training, and were possessed of the 
armour, equipments, and other requisites, necessary to enable 
them to take the field, as knights. The statute of 1 Edw. II. 
De Militibus, declares those persons liable to be distrained ad 
arma militaria suscipienda, who possessed 40/. a-year rent. The 
number of persons compellable to receive knighthood, having, 
upon the adoption of this pecuniary standard, necessarily in- 
creased with every debasement of the currency, the crown was 
enabled to derive a revenue from the anxiety of the little free- 
holders to be excused from so burthensome an honour. This 
species of legal extortion was practised by Edward VI. and 
Elizabeth ; but upon its being reduced into a system by Charles I., 
and resorted to as a mode of obtaining supplies without calling 
a parliament, the undisguised and oppressive manner in which 
this antient prerogative was enforced, led to its total abolition, 
by 17 Car. I. c. 20 (A). 

But . Serjeants at law, being bound to hold themselves ready 
to assist the king and the people in a particular branch of the 
public service, were always exempt from this liability (c). Dug- 
• dale, says ((/), ** It seems that those of this degree were not an- 
tiently made knights ; for I finde that Thomas Rolfe, a seijeant 
at law, in 9 Henry VI., being then summoned to receive the 
order of knighthood, and for his not appearance like to be fined, 
pleaded his privilege, viz. that he was a serjeant at law, and 
bound to attend the court of Common Pleas, and not elsewhere. 
And that none of that degree were knights before the 26 Hen. 
VIII. appeareth by this memorial. < Memorandum, quod Term. 
Trin. 26 Hen. VIII., Thomas Willoughby et Johannes Balwin, 
Seijeants le Roy, furont faits Chivaliers, et que nul tielx Ser- 
jeaunts devant fuere unq; faitz Chivaliers (e).'" 

11 Henry VII. cap. 18, it is enacted, That all persons having 
offices, fees, or annuities by any of the king's gifls and grants, 
who do not attend the king in his wars, as therein mentioned, not 
having the excuses there allowed, shall forfeit the same ; but 
there is a proviso exempting from it any spiritual person, master 
of the rolls, or any officer or clerk of the chancery, justices of 

(a) Vide ante, 176 ', Plac. Abbr. 73 b. (//) And see 5 Rot. Pari, 

(c) Post, LVII. Cd) Dugd. Origines Juridiciales, cap. 51 ; ante^ 81. 
(e) Ex amplo et vet MS. vocat. Spelman's Reports, nunc penes Clem. Spel- 
man de Grayes Inne, Arm. an. 1663, Dugd. Origines Jurid. c. 51, p. 137. 
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either bench, barons of the king's exchequer, and other officer, Appendix, 
and clerks of the said places, the king's attorneys and solicitors, 
and the Serjeants at law (a). 



No. XV.(*) 

Oaih of a King^s Serjeant at Law^ — antient Form of his Appoint^ 
mentf — and antient Mode of Remuneration. 

# 

** This oath," says Lord Coke (c), ** consisteth on six parts. 

** 1. That he shall well and truly serve the king and his people, 
as one of the king's Serjeants at law. 

<^ 2. That he shall truly counsel the king in his matters, when 
he shall be called (d), 

" 3. And duly and truly minister the king's matters, after the 
course of the law, to his cunning. 

*^ 4. He shall take no wages or fee of any man, for any matters 
where the king is party, against the king ((/). 

** 5, He shall as duly, as hastily, speed such matters as any 
roan shall have to do against the king in the law, as he may law-* 
fully do, without delay, or tarrying the party of his lawful pro- 
cess in that belongeth to him (e). 

" 6. He shall be attendant to the king's matters when he shall 
be called thereto" (d). 

Lord Coke adds, ** The apprentice at law is not sworn." 

Appointment ofKing^s Serjeants. 

De Seroiente ) Rex omnibus ad quos &c. salutem : Sciatis, 
Regis constitutor \ quod statim post mortem carissimi Domini 
Nostri, Edwardi, nuper Regis Angliae, Avi Nostri, defuncti, di- 
lectus Nobis David Hanmere, ex voluntate et assensu Nostris, 
extitit electus, et per Nos ordinatus, essendi unus servientium 
l^um Nostrarum, et narrator pro Nobis, in curiis Nostris, in 

(a) Who were therefore persons " having officei (jpoit, No. XVIL), fees, or 
annuities." 

(&) AnU, 34. 

(e) 2 Inst. 214. Lord Coke gives also the oath of the Serjeant at law, which 
see ante, p. 14. If the party be afterwards discharged from the office of seijeant, 
it is said that he may be absolved from his oath by the bishop, T. 20 Hen. VI. 
fo. 37, pi. 6, per Newton, C. J. of the Common Fleas. 

(d) Ante, 139, n. 

(«) This is a remarkable clause, and appears to reflect no little credit on 
those advisers of the crown by whom it was first introduced into the oath. 
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4ppindix. quibuscunque negotiis Nos Cangentibus &c. percipiendo pro dicto 
officio feodum consuetum (a). 

Payment of King* s Serjeants. 

King's Serjeant > The king to his collectors in the port of 
at Law. S Bristol, &c., Whereas We constituted Richard 

Chek to be one of Our Serjeants at Law, for so long time as We 
should think fit, receiving the accustomed wages and fees &c., 
We command you to pay to the said Richard the arrears of the 
fees and sums of money in each year, and that in each future 
year you pay the said fees and sums of money (6). 



No. XVI (c). 

Setjeants, not to be impanelled in a Grand Assise ((f). 

Dugdale says (e), that Serjeants (meaning Serjeants at law) 
were specially exempted from serving on the gprand assise, except 
where there were no knights in the county. But on looking into 
the authorities referred to by Dugdale, it appears to be clear, that 
they apply to another description of Serjeants, unconnected with 
the profession of the law. In M. 22 Edw. III., fo. 18, the four 
knights were told by the judge, that they should elect no Ser- 
jeants whilst they could find suitable (covenable) knights. In 
H. 26 E. III. fo. 57, pi. 12 (/), the four knights were sworn to 
elect the grand assise ; and it was commanded that they should 
choose sixteen knights of themselves and others. They went, 
and afterwards said, that they could not elect so many knights 
in the county ; and they were told, by the assent of the par- 

(a) " David Hanmeare, ex voluntate regis, electus est, et per regem ordi- 
natus, essendi unus servientum legum stAarunif et narrator pro rege in curiis 
snis quibuscunque, ad placitum regis." Rot. PM. 197 b. 1 Kichard II. (1377). 
Hanmer was one of the king's Serjeants consulted in parliament in 2 Richard 11. 
(1379), by the executors of Edw. III. respecting the operation of a feoffment, 
'3 Rot. Pftrl. 61,— jusdce of K.B. 1383 (Dugd. Chronica Series, 107),— a trier 
of petitions in 1383 (3 Rot. Pari. 151 a), twice in 1384 (lb. 167, 185), in 
1385 (lb. 204), and in 1386 (lb. 126). 

(6) Claus. 33 Hen. VI. And see Cotton's Records, 603, 623, 695 ; 5 Rot. 
Pari. 13, 14. (c) Ante, 35; post, 220 ; 2 Mad. Exch. 705. 

(d) Plac. in Domo Cap. Westm. ass. Abbr. 99, 100, 101, 226. 

(e) Origines Juridiciales, cap. 41, pa. 110; ante, 35. 

(/) Dugdale also refers to the same case, as abridged by Fitzherbert ; Fitz. 
Abr. Droit, pi. 37. 
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ties (a), to elect of the most wealthy (6) Serjeants ; and so they Aitpendis. 
chose, of themselves three, and the remainder, of Serjeants. 
It cannot be supposed that, in a county where there were few 
knights, there should be no difficulty in selecting thirteen from 
the most wealthy Serjeants at law. In both cases the Serjeants 
would appear to be those freeholders who, holding by military 
service^ were bound to serve as men at arms, though not knighted, 
and in most cases not holding so much land as to raise the ob- 
ligation of accepting knighthood (c). 

(a) The assent seems to be unnecessary. (b) Des multz vaillantz. 

(c) In the laws of William the Conqueror, L. 58, (Kelham,) we find " Sta- 
tuimus etiam et firmiter prsBcipimus, ut omnes comites, et barones, et milites, et 
tervientes, et universi liberi homines, totius regni Nostri, habeant et teneant se 
semper bene in armis et in equis, ut decet et oportet." In the liberate rolls in 
Chancery, directing the payment of salaries &c. from the crown, — which, as well 
as the corresponding issue rolls in the Exchequer, (containing minutes of the 
actual payment thereof,) are extant from 6 Heni-y III. (1221), — are such entries 
as these. 6 Hen. III. Liberate &c. W. C. servienti Nostro, et (naming 
others) balistariis Nostris. " Pray the Commons that henceforward no simple 
knight or serjeant be charged with commissions that require account, unless 
some great man, together with the sheriff of the county, be joined therein, to 
whom the people will be more obedient. Answer. It pleases the king to as- 
sign such commissions to such persons as are sufficient to do it, for his profit 
and for the ease and profit of his people.*' P. 17 £dw. III. 2 Rot. Pari. 140 b. 
Here the country Serjeants are intended, not seijeants at law, who were not 
only capable of such commissions as these, but of commissions of assise, &c. 
And see 2 Rot. Pari. 331 b, where commissions are directed to issue only to jus- 
tices, Serjeants, and others knowing the law, who are persons sufficient and of 
good fame. In the Parliament, 46 Edw.III. (1362), the following Ordinance 
was made. " Inasmuch as men of the law who pursue divers businesses in 
the king's Courts for private (singulers) persons, with whom they are, procure 
and cause to be presented (font mettre) many petitions in parliament in the 
name of the Commons, which in nothing touches them, but only the private 
persons with whom they are retained (demorez), — also sheriffs, who are common 
ministers to the people, and ought to remain upon their office to do right to 
every one, are named and have been heretofore returned in parliament knights 
of the counties by the same sheriffs, — it is agreed and assented in this parliament 
that no man of the law, pursuing businesses in the king's courts, nor sheriff for 
the time that he is sheriff, be returned or accepted knights of the counties, nor 
that those who are men of law and sheriffs now returned in parliament have 
wages, — and the king wills that knights and Serjeants of the most value of the 
countiy be returned henceforward knights in parliament." Ruffh. A pp. 43. 

Those among this description of seijeants or military tenants, who fiom their 
rank, property or inclinations, expected to be called upon to receive, or sought 
to attain, the honour of knighthood, would often be placed by themselves, or 
their friends, under some knight of their family or neighbourhood, in the capa- 
city of esquire. As the esquires would constitute a superior class amongst the 
country seijeants, the title would, in the ordinary course of things, be given to, 
and assumed by, those who were not serving, and even those who never had 

o 
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Appendix, In 38 Henry III. the seijeanty of Robert de Ldngelbrd in 

Thomhull, pertaining to his manor of Tyderlegh (Tidierieigfa), in 
the county of Southampton, for which he ought to find in the 
king's army in England and Wales one serjeant horseman armed 
(unum servientem equitem armatum) for forty days, at his own 
cost, was found to be aliened in part (a). 



No. XVII. (A) 

A Discharge of the Stale and Degree^ and from the Office (c) 
of Serjeant at the Law, to Thomas Flenmig^ then made the 
Queen* s Solicttor-General (d). 

Elizabeth, &c. To Our trusty and well beloved subject, 
Thomas Fleming, serjeant at the law, greeting. Whereas We 
are minded, and do intend, otlierwise to iraploy you in Our 
service: Know ye, that We, as wel in consideration thereof, as for 
divers other good causes and considerations Us moving, of Our 
especial grace and mere motion, have acquitted, released, and 
discharged, and, by these presents, do acquit, release, and dis- 
charge you, of and from being any more from henceforth Serfeant 
at LaWf and of the name, title, and degree of Seiyea$U at Lam, 
and of and firom all attendance and service, that you should or 
ought to give, or do at any time or times, or at any place or 
places, for or by reason of your being serjeant at law, or by reason 
of the said office (b), state, or degree of serjeant at law* And 
also We release and discharge you for wearing of any quoif, and 
of and from the wearing of all other apparel, garments, vestures, 
and habits, that, by the laws and customs of this Our realm, ye 
should or ought to wear or use, for that ye were or be serjeant 
at law, and generally of and for all other things whatsoever, that 
ye, by any manner of means, ought or are bound to do, use or 
exercise, by reason ye were or be serjeant at law; as clearly 
and freely, to all intents and purposes, as though ye never had 
been serjeant at law, or had never taken upon you the office, 
state or degree of serjeant at law; any statute, law, custom or 

served, as esquires; aod Selden says that the lerm seijeant began to growomtof 
use about this time, aud the title of esquire succeeded. (Titles of Heapur, 3d 
edit. <832.) Some are of opinion tbat by servienies, in the Lawa.of WiUiam ike 
Conqueior, are meant those who held by grand or petit serjeanty, Kelham, 84. 

(a) Plac. in Dom. Cap. Westm. Abbr. 185 a. See past, Nos. LXX, hXXL 

(b) Ante, 37. (e) AnU, 65, 77, 81, 82, 186, n. 
{d) See the discharge of Serjeant Rekeby, ante, 8& 
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UM) badf niade, or used to the coiitnEiry, notwithstanding. Wit- Appendix. 
nets, OwrselC at Westminster, the 5th day of November, in the "" 
87th year of Our reign {a), 

Neidier Fleming nor Rokeby (discharged from the oflSce of 
Serjeant at lavir (b) by Queen Mary) were queen's seijeants. 
Fleming was discharged from the office of serjeant in Order that 
he might be made solicitor^general; as barristers are sometimes 
disbarred to enable them to practise as attorneys. Such coups 
d'etat as those of 1814 and 1884 do not appear to have sug- 
gested themselves to Queen Elizabeth or her ministers. 



No. XVIII. (c) 

Trial by Jury of Experts {dt) — Issue vpon the Law 'Merchant, tried 
by Jury summoned from London^ Lincoln, Winchester, and North' 
ampton. 

The abbot of Ramesey and Andrew, the monk, (bailiff of the 
said skhot (of his town) of St. Ives,) were attached to answer 
Simon Dederit, burgess of the town of Guynes(e), of a plea, where- 
fore, whereas the said Simon had sent over his own goods and 
merchandizes to the value of 40/., by Eustace Everwin, his valet 
and servant, to the said abbot's fair of St. Ives (/), to be traded 
with there, the said bailiff had attached them at the suit of Wil- 
liam de Finchihgfield, on pretext of debt (in which the same 
Eustace said he was not bound), notwithstanding that the same 

(a) Dagdale's Origines Juridiciales, cap. 54, p. 140. 

(&) See the discharge of Seijeant Rokeby, ante, 36. (c) Ante, 42« 

(d) As to a jury of attorneys, &c., see Tidd, 9lh ed« 88. 

(e) In the Marches of Calais. Vide Rot. Pari. Index. 

(/) In the preface to the Rev. Joseph Hunter's late publication, " Fines et 
Pedes Finium," mention is made of five ancient fines of the first three Plantagenet 
kings, which have been preserved, and are there set out. The fines of the reign 
of Henry II.. as well as those of Richard I. and John, shew that the severance 
of the Aula Regia had not taken place. One of these fines relates to a fair be- 
longing to the Abbot of Ramsey, which appears to be that referred to above. — 
Thomas de Santon to the Abbot of Ramsey-—" de totft terr& quam habuit in 
ienk Saneti Ioanis,in eurid donini regis apud Westmonasterium, die Jovis proxi- 
mk post festum Saneti Marci Evangelists, coram R. Winton. et J. Norwic. 
epiicopis. Ran. de Glanvilla, justiciar, domini regis, et Ricardo thesanrario 
doniini regis, et Rogero filio Reinf. et W. Raffo, et Thorn, filio Bernard, et 
Will« Bassetb, et Mich. Beiet, et Will^ Torel. et Osbom de Glynn, et Willo 
d% Abbervil],et Ranul. de Gtdd, et Gerveis de Cornhill, et ceteris baronibus et 
fidelibus domini regis qui tunc ibi aderant." Et vide ante, No. VII. 

o2 
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Eustace asserted tliat he had no part in those cloths and mer- 
chandizes» and offered himself ready to verify it: afterwards 
the king, by writ, commanded the abbot and monk, that if it 
should appear plain to them that Eustace had no part in the goods, 
&C. he (the bailiff) should deliver them up to him: yet the 
aforesaid abbot, the king's commands being set at nought, 
ordered the aforesaid goods to be valued, and according to 
Hsuch valuation to be delivered to the said William 8rc. Who 
say (i. e. the abbot and monk plead to the action) that the afore- 
said Eustace was duly convicted of the aforesaid debt; and 
because the said Simon, during the markets, did not come to 
claim and prove the said cloths, the said Andrew, the bailiff, 
delivered to the aforesaid William those cloths (which had been 
valued by merchants, sworn for the purpose, at 19/.) according 
to the valuation aforesaid, in part payment, according to the law- 
merchant ; and this before any writ came to them from the lord 
the king, &c. And the said Simon says, that the law-merchant 
is such in all and each of the fairs through the whole kingdom, 
that if any goods and merchandizes belonging to any alien 
trader, and brought from a foreign land, be arrested, and he, in 
whose custody the merchandizes so arrested were, alleges that 
those goods and merchandizes are not his own, nor any part of 
them, and that he claims nothing except as servant, the goods 
ought to remain under arrest, in custody of the lord of the fair, 
until the fair of the same place in the following year ; and if he 
who has the property in the merchandizes arrested, do not come, 
within the time of their fair, to claim and prove the merchandizes 
to be his own, then, at the end of that fair, they ought to be put 
in execution &c., and in no other manner ; and that such is the 
law-merchant, he is ready to verify. And Andrew says, that 
the law-merchant is of this nature, — that if any merchant, as well 
alien as denizen, be impleaded, for any debt, in any fairs &c., and 
foe convicted, although he assert that the merchandizes attached 
in his custody are not his own, nor any part &c., yet unless he, 
whose property he asserts it to be, shall come during that fair, 
the merchandize ought to be immediately valued and executionhad 
thereof, without any delay. And this he is ready to verify, by 
merchants (a). And the said Simon, likewise. Wherefore it is com- 

(a) In a charter to the city of London, 26 March, 52 Hen. III., the king 
grants that the citizens shall not plead without the walls except (inter alia) in 
pleas concerning merchandize, " which are wont to be decided by law-mer- 
chant in the boroughs and fairs, by four or five of the citizens there present." 
Norton's Coram. 416. And see 1 Rot, Pari. i. 460 a; ii. 250 a,b. 
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manded to the sheriffs of London, Lincobi^ Southampton and Appemiut. 

Northampton, that each of the said sheriffs cause to come before 

the king, 1 2 good and lawful merchants from his bailiwick, viz. 

the sheriffs of London, 12 of London, — the sheriff of Lincoln, 12 

of the city of Lincoln, — the sheriff of Southampton, 12 of the 

city of Winchester, —the sheriff of Northampton, 12 of the town 

of Northampton, by whom &c., to recognize &c. (a) 



No. XIX. {b) 

Statutory grants, ^c. 
Considerable doubt exists as to what proceedings, entered on 
the Parliament Roll, are to be considered as having the same 
binding efficacy as a statute. Formerly, besides the roll called 
the parliament roll, there was another separate roll called the 
statute roll, the former consisting of contemporaneous entries or 
minutes, a proc^s-verbal, of what was transacted in parliament, 
containing, amongst a variety of other matters, the petitions of 
the commons, and the king's answers. Where the king granted 
the prayer of the commons, wholly, partially, or with modifica- 
tions, (by the advice and with the consent of the two other . 
estates, the prelates as representing the clergy, and the lords 
temporal in their own right,) it was drawn up in form by the . 
judges, and entered upon the statute roll, and was sent by writ 
to the sheriffs of the different counties, to be proclaimed at the 
county courts. The judges, in preparing the statute roll, some- 
times caused entries to be made which were not warranted by 
the parliament roll (c). This is said to have been the reason for 
altering the manner of framing laws into that now in use (d). 
The first two charters to the Black Prince, relating to the Duchy 
of Cornwall (e), purport to be " per ipsum regem et totum con- 
cilium in parliamento." These charters have been held to have 
the effect of statutes ( /). The third charter (g), was not made 
in parliament, but all three charters were to a certain extent 
confirmed in parliament, 38 Hen. VL 1459 (h), 

(a) T. 8 Edw. II. (1315), coram rege. Plac. in Dom. Cap. Westm. 321. 

(6) Ante, 45. (c) See post. 

{d) 16 Howell, SUte Trials, 1388, 1389, 1390. And see Cotton Rec. 458. 

(«) Translated at length in the Appendix to the report of Rowe v. Brenton, 
3 Mann. & Kyi. 474, 482. 

(/) The Prince's case, 8 Co. Rep. 15 ; Farrar's case, cited Skinner, 78. 
Rot. Orig. in Scacc. 246, b, 247, b. But see 2 Reeves, Hist. Engl. Law, 904. 

(^) 3 Maun. & Ryl. 488. (h) 5 Rot. Pari. 366. 
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Appendix, 



No.XX.(tf) 

Juriidktion of the King's Bench in a Real Action (b\ at incideni . 
to a cause removed into that Court for error. 

Afterwards the said Robert comes, and shews a certain bill(c) 
in these words : Robert de Tylberg says, that he ought not to 
answer before you to the plea of warrantia cartse, which is a 
common plea, unless, for a certain cause, authority were given to 
you by writ obtained {d) before you ; because this is contrary to 
the form of Magna Charta, in which it is contained, that common 
pleas be held in a certain place, that is, in banco (e) ; and he prays 
judgment, since that plea remained in banco sine die until the 
coming of age of the said Robert ; and there no judgment was 
given, whether he ought to answer to that plea, since that plea 
yet depends whole and undetermined in banco. And the said 
Peter says, that the said exception ought not to avail him^ 
because such an exception ought to be proposed in the begin- 
ning of an action, and not after one has consented to his judge, 
and has answered in chief. And he prays, that inasmuch as the 
said Robert does not now care to use the said answer, that he 
shall not be admitted to propose the said answer at another time. 
And he prays judgment against him, as undefended. 

And it appears to the judges, that the lord the king has granted 
to them(f) the authority of taking cognizance as well of warrantia, 
as of the principal plea, in this, that, by the precept of the king, 
they have before them process and cognizance of the said plea 
had between Robert de Vere, Earl of Oxford, and the said 
P^ter, which was pleaded before the king himself, which ought 
to be called a principal plea. And besides, by' precept of the 
king, they have process of warrantia cartae, had before the judges 
de banco ; so that the said judges de banco henceforward are 
not enabled to take cognizance of warrantia, since the said pro* 
cess is sent before the king ; wherefore it would be more con- 
venient that such plea of warrantia, which is incident to the said 
principal plea had before the king, should be pleaded in Curi& 

(a) Ante, 47, 92. (6) Wamuilia Chart». (c) BiUettum. 

(d) Made returnable, umbU, The words are, " per brtY« cwaia vobis im- 
petratum.'- 

(e) AnU, 179, post, 199. 

(/) ^y ^he commisaioii coDtaioed in tbe writ of errar. 
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Regis, rather than elsewhere. For our lord the king, who is the Apptndiu 
supreme judge, is able to do this without offence of law. Nor 
does it create any difficulty, that he says, that if any one implead 
another in the county-court or court-baron, by writ of right, or 
by any other writ, and when the tenant shall have purchased a 
writ of warrantia cartae against the feoffor, before the justices de 
banco, or before the justices itinerant, and when the feoffor shall 
have warranted, and when it is said that he should go to the 
county-court or court- baron, and there warrant and defend his 
own tenant, yet it is not found, on reaching past times, that 
when a plea principal, and a plea of warrantia, which is incident 
to it, were before the justices de banco, or before the justices 
itinerant, or before the king himself, but that then the plea of war- 
rantia as well as the plea principal, were able to be terminated 
before the same justices, in the same judgment. 

And as to its being said, respecting this, that there is a provi- 
sion in Magna Charta, that common pleas shall not follow the 
king himself, but be held in some certain place (a), this is to be 
understood, that common pleas ought not to be begun before 
the king himself; but that if common pleas, begun before any 
justices, OB account of any difficulty or necessity, or by the pre- 
cept of the king, be removed before our lord the king himself, 
either before judgment given, or afterwards, they ought of right 
to draw to themselves all things without which the said pleas 
could not be determined (6). Afterwards, before the said judgment 
was given, a discussion having arisen on the subject in the 
council of our lord the king, it is considered that this plea of 
warrantia would be more safely proceeded in banco, than before 
the king himself. And therefore it was said to the said Peter 
that he might sue (quod sibi perquirat) in banco, if such, he 
judged, would be expedient for him (^). 

(a} And see ante, No. IX. 

(6) " For lands in Beaumond.*' Rot. xli. T. 18 Edw, I. coram rege. Plac. 
in Dom. Cap. Westm. 282. 



App€ndix, 
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No. XXL 

Serjeant's Writ. 
The form of the writ in the 16 th century is as follows : — 

" Edwardus &c. dilecto Sibi Jacobo Dyer, Armigero, salutem. 
Quia de advisaroento concilii nostri, ordinavimus vos ad statum et 
gradum servientis ad legem, in quindend Sancti Michaelis, Arch- 
angelif proximd futurd suscepturum, vobis mandamus, firmiter 
injungentes, quod vos ad statum et gradum prasdictum ad diem 
ilium in formal prsedictsl suscipiendum, ordinetis et prasparetis; 
et hoc, sub poend mille librarum, nullatenus omittatis. Teste, 
Meipso," &c. (a) 

No return day is inserted in the modem form annexed to the 
Serjeants* case (6). At the return of the writ, the party summoned 
frequently excused himself or made default. Sometimes the 
writ abated by the demise of the crown before the return-day, 
and was not afterwards renewed, as was the case with Plowden 
in 1558. It must not therefore be assumed, as Dugdale (c) and 
others appear to do, that because a party is stated to have received 
his writ of summons, he has necessarily become a seijeant. 

The following is a writ of the 15 th century : — 

Servientes ad le-^R. Johi de Preston et aliis (d). Quia de 
gem constituti per > avisiamento Justicianorum Nostrorum ,de 
Regem. 3 utroque Banco te, unacum aliis personis ffo- 

tabilibus, ac in lege et consuetudinibus regni Nostri sufHcienter 
instructis, ad statum et gradum servientis ad legem suscipiendum, 
nominavimus et constituimus &c., tibi precipimus, quod promp- 
tus sis et paratus statum et gradum, unacum aliis personis, sus- 
ceptur. &c. (c) - 

The writs to John Martyn and others in the next reign, are 
" quia de avisiamento consilii Nostri" {f). So the writs to El- 
lecker and others (g), and to Ayshton and others, 21 Hen. VI. (A) 
The writs to Kyndeston and Nedeham(t) are entitled in the 
margin, " De statu et gradu servientis ad legem assumend." 

(a) Dyer, 72. (b) Ante, 13. (c) Ante, 49. 

(d) i. e. in separate writs. (e) Claas. 13 Hen. IV. Index, m. 29. 

(/) Claus. 3 Hen. V. (g) Claus. 3 Hen. VI. 

(h) Claus. 21 Hen. VI. (t) Claus. 31 Hen. VI. 
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Discharge from a Distress levied for disobedience to such Writ. Appendix, 
Commuma de Termino Sci, Hillarii anno 8 Re^ Ricardi (a). 

Devon. 
De Johe Gary ex- 
onerando de ^100 
ab eo exactis eo 
quod non suscepit 
statum et gradum 
unius servientium 
legis (Jb), unacum 
aliis qui ad hoc ad- 
vocati extiterunt. 



Compertum est in Orig. de anno 6° Regis 
nunc, ro. 45, quod idem Dominus Rex nunc, 
per breve suum de magno sigillo suo, datum 
26 die Nov. dicto anno 6^, preciperit Johi 
Gary, firmit^r injungens, quod statim, viso 
brevi predicto, excusatione qudcunque ces- 
sante, ad statum et gradum unius servien- 
tium legis, unacum aliis qui ad hoc onerati 
extiterunt, die Lune prox. ante festum Pu- 
rificaconis beate Marie Virginis tunc prox. 
futur., suscipiendum se pararet, et statum et gradum hujus ad 
diem ilium sine difficultate aliqud susciperet, et hoc sub pena G. 
librarum, quas de terris, tenementis, bonis et catallis ipsius Johan- 
nis, in casu quo statum et gradum illos ad diem predictum non 
suscepit, idem Dominus Rex levari faceret, nuUatenus omitteret ; 
per quod prefatus Johannes attachiatus fuit essendi hie ad plures 
dies preteritos, et tandem in crastino Sancti Hillarii hoc termino, 
ad respond' et satisfaciend' Regi de G. libris predictis. 

Et ad predictum crastinum Sancti Hillarii predictus Johannes 
Gary non venit ; sed postmodum, viz. in 8 Purific* beate Marie 
isto eodem termino, predictus Johannes Gary venit in proprid 
persond sud et dicit, quod ipse de^redictis G. libris nee aliqud 
parte inde Regi respondere, neque satisfacere debet, quia dicit 
quod Dominus Rex nunc de gratid sud perdonavit prefato Jo- 
hanni G. libras predictas et ipsum inde quietavit et exoueravit; et 
unde idem Johannes Gary detulit hie breve Regis de magno 
sigillo suo, Thesaurario et Baronibus hujus Scaccarii directum, 
quod irrotulatur inter brevia directa Baronibus de hoc termino, 
ro. 1 5, in hec verba : " R. Dei gra. &c. Et hoc sub pend G. li- 
brarum, quas de terris, tenementis, bonis et catallis suis, in casu 
quo statum et gradum illos, ad diem predictum, non susciperet, 
levari faciend' ad opus nostrum nullatenus omitteret ; sicut per 
inspectionem rotulorum Gancellarie Nostre Nobis constat: Jam- 
que prefatus Johannes Nobis supplicavit, ut, cum vos (c) ipsum 
ad respondendum et satisfaciendum Nobis de predictis G. libris, 
eo quod statum et gradum predictos ad diem predictum non sus- 
cepit, per breve Nostrum de Scaccario graviter distringi facitis, in 
ipsius grave dampnum, ac status dui oppressibnem manifestam, 

(a) 8 February, 1384-5. Ante, 36. (&) Vide Preface. 

(c) Here the sheriff is addressed by " vos '' and *' vobis." Ante, 33, Post. 
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Appendix. velkniMi ei dictas C. libras perdonare> et ipsum inde exonerari 
*""""~~''~~ jubere» Nos supplicaconi predicte favorabilit^r ioclinati^ ac cum 
prefato Johanne volentes agere gpratiose, perdonavimus eidem 
Johanni predictas C. libras, et ipsum inde quietamus et exone- 
ramus : Et ideo vobis (a) mandamus, quod demande quam eidem 
Johanni ad respondend. sive ad satisfaciend. Nobis de predictis 
C. libris per summon. Scaccarii predictl facitis, supersederi, et 
ipsum inde, ad idem Scaccarium, exonerari et quietum esse, faci- 
atis. Teste, Meipso apud Westm' 8 die Feb. anno regni Nostri 8, 
— Per Consilium." Et predictus Johannes petit, pretextu brevis 
predicti, de C. libris predictis exonerari et quietum fieri. Et 
visis premissis per Barones, dictum est prefato Johanni Gary 
quod quoad C, libras predictas eat ad presens sine die, pretextu 
brevis predicti et aliorum premissorum, salva actione Regis, si 
alias inde loqui voluerit. 



No. XXII. 

Pleading in the Common Pleas by Serjeants, 1477-8 (b). 

Action on the statute of labourers, supposing that such a one 
was retained with him (the plaintiff) in London, yet the defend- 
ant has retained him out of his service within the term. 

The defendant pleads in bar by Petit, seijeant (c). 

^' And now Genney comes to the bar, and was retained for the 
defendant, and pleads in abatement of the writ, inasmuch as the 
plaintiff does not shew in his count, in what place the defendant 
took his servant ; and he was received to have the plea, notwith- 
standing the pleading in bar before, because it was matter appa- 
rentft and also the bar was not pleaded by a seijeant ; and the 
writ was held abatable. The plea in bar was this ; that the de- 
fendant found the said servant wandering in another county, out 
of any service, not being a merchant, and not having land ; where- 
fore he retained him to serve him for a year ; without this, that 
he retained him in London, as he has supposed ; and this he is 
ready to verify. 

(a) Here the sheriff is addressed by ** vos " and " vobis." Vide post, 218. 

(fr) H. 17 £dw. tV. fo. J, pi. 4. 

(o) Aftervaids said to be not pleaded by a seijeant. In the old e<fition of 
the Year Books, 1613, it is said, " par petit seijantie." There seems to be no 
ground for supposing that apprentices at law were caUed " petty se^eanks," 
or thai any persons were admitted to practia^ by that deacripUon. 
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" LitdetoB J. — Thig(<r) is a good pl^a ; for I conoeive that in Appendix. 

one county a man shall not take notice of a retainer in another 

county; but if all be in one county, I shall not be received ta 
say that he was vagrant and out of service ; because I ou^t not 
to be miscognizant of a thing within the same county ; and there 
the defendant ought to traverse the first retainer ; but since it i9 
in another county, he has done w^ll* And Ais was the opinion of 
all the court." 



No. XXIII. 



fTrit of Right, and Wager of Battle for the Castle of Salishury (b) 
terminated (1354-5) by a Writ from the King under the Privy 
Seal, 

Writ of Right was brought by the Bishop of Salisbury against 
the Earl of Salisbury, by which the Bishop demanded the Castle 
of Salisbury with the appurtenances. And in last term they joined 
battle between the champions, of whom Robert S. (Shawel) was 
the champion of the Bishop, and Nicholas D. the champion of 
the Earl.. And they had day until the morrow of the Purifica- 
tion. And that day was appointed by the Court that they 
should have their champions arrayed, ready to wage battle on 
that day. And now, on the very day of the morrow of the Puri- 
fication, the Bishop came first ; and his champion was placed at 
the bar, clad in white leather to the back of the neck, and above 
a coat of red taffeta (sandel), painted with the arms of the 
Bishop ; and a knight to bear his coat painted, and a varlet his 
target, which was of a rose colour and painted, with images 
within and without. And the Bishop was at the bar, and his 
champion near him, the knight holding his baton. And Thorp, 
Seijt. caused the target to be lifted to the back of the champion, 
so that the top of the target reached the height of his head, and 
so it was held to the back of the champion, whilst he was at the 
bar. And after, on the other side, came the Earl ; leading hia 
champion by the hand, arrayed in leather ; and above, a red tafleta 
(sendalle) coat, with escutcheon of the arms of the Earl. And 
two knights carried two white batons in their hands ; and his 
target was held at the champion's back> as the target of the 
Bishop's chamipion. 

(a) i.e. The plea, or rather demurrer, in abatenent. 

(6) Old SanuD« *< Castr. Vet. Sar." RoU Orig. in Cur. Scacc 260 a. 
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Appendix. Knevit, Seijt for the demandant. You have here Rohert, 

Bishop of Salishury, with his free man, Rohert the son of John 
of S. (Shawel) arrayed in leather, ready to contest and to per- 
form, with the grace of God, whatsoever the Court of our lord 
the king has awarded or shall award ; who proffers this against 
William, Earl of Salishury. And we pray that he he demanded. 

Fiff. (qu. Fifehead) Serjt. You have here William, Earl of Salis- 
bury, with his free man, Nicholas, the son of D., all arrayed in 
leather, ready to perform, with the grace of God, what the 
Court of our lord the king has awarded, or shall award. 

Green, J. — Sir Bishop, go, and take a chamber in this palace 
(of Westminster) (a), and disarray your champion, and leave there 
all his harness under the guard of the warden (6) of the palace; 
and the Court here will see what ought to be done, so that there 
may be no fraud or deceit. And you, Sir Earl, in the same 
manner, in another room. And command was given to the 
warden of the palace to give chambers to them, " and do you 
keep your days Monday here." And the Court said, " go^ 
retire from the bar at the same time." And because neither 
would retire before the other, they stood there till the justices 
rose, when they were made retire under a penalty. 

Upon which day came the Bishop, and the Earl, with their 
champions, as before ; but in the meantime the Justices had seen 
all the array, so that the batons were of one length and thick- 
ness, and the targets of one length, and breadth, and the images. 
And two took off the harness of the champions. And Thomas, 
my Lord Beaucbarop, came into the Place (c), and put before the 
justices a letter sealed with the privy seal (J), rehearsing the matter 
of the plaint between the parties ; and inasmuch as it touched 
the right of the king, he asked of the justices *' quod continua- 
rent placitum illud, in eodem statu quo nunc est, usque ad diem 
Jovis proximum sequentem." 

Green, J. — Inasmuch as the king had demanded of us to con- 
tinue the plea, and we having examined the array of the cham- 
pions, and finding no default, and not knowing whether there should 
be amendment or not, keep your days here in the same condition 
as now, on Thursday next. (Et dicebatur, that the justices 

(a) As to which, see RoU Pari. Index — " Westminster, Palace of." 

(b) As to the wardenship of the king's palace at Westminster, with the 
wardenship of the Fleet prison annexed, see RoL Orig. in Cur. Scacc. i. 29 b. 

(c) The Court of Common Pleas. 
Id) Vide ante, 90, pott, 212, 
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had found in the coat of Shawel, who was the champion of the Appendix. 
Bishop, many rolls of charms and sorceries; et ideo Green, J. 
dixit praemissa.) And remove you from the bar. And for that 
neither would go before the other, they remained till the justices 
rose, as before. And Green, J. said to the demandant^ Sir Bishop 
depart from the bar upon pain of losing your action. Where- 
upon he departed. And before this day they accorded, so that 
the Bishop should give to the Earl 2500 marks. And on the 
Thursday, the Bishop came with his champion arrayed in 
leather, as before. And the Earl was demanded, and he did 
not come, and the default was recorded. Thorp then presented 
a writ for the Bishop, rehearsing the matter, and how the Earl 
bad prayed aid of the king, and how afterwards the king had 
commanded the justices that they should proceed in the plea : Ita 
quod non procederent ad judicium reddendum, ipso non consulto ; 
et nunc mandavit, quod si taliter in negotio prsedicto processum 
8)t, ulterius ad finalem discussionem procedant nunc, non inqui- 
rentes de coUusione (a) secundum formam statuti de religiosis. 
Wherefore Green related all, how the battle was waged ; and 
then the default of the Earl was recorded. Whereupon it was 
awarded against the Earl, that the Bishop should recover the 
castle of S. as in right of his church of our Lady of Salisbury, to 
him and his successors, quit of the Earl and his heirs, for ever. 
And, Sir Bishop, sue execution on that, virtute brevis pra&dicti, 
&c., absque inquisitione aliqua de coUusione (6). 



No. XXIV (c). 

Tenure of Office^ by Corporation Justices, 

As a matter of practice^ corporation justices under royal 
charters are not removable ; because those charters almost inva- 

(a) And see P. 2 Edw. III. fo. 10, pi. 11. 

(6) H. 29 Edw. III. fo. 12. And see a full descriptioQ of wagjsr of battle in 
a writ of light of advowsou between Staunton and the Prior of Lentone, (Plac. 
coram Just. Itiner. apud Northampton. 3 Edw. III. Dugd. Orig. Jurid.) in 
which case the fraunk home and champion of each party is called " son ser- 
jant" (ante, 193, n.), and the pleader is called '* le serjant que dit lesparols." 
In the Knight's Tale (Chaucer, 1. 1712) the duke exclaims : 
** But telleth me what mistere men ye ben. 
That ben so hardy for to lighten, here, 
Withoutenjuge or other officere** 
(c) Ante, 65. 



( 206 ) 

Apfmtdhc. riabiy direeti tbat offices shall be held either for a certain fixed 
" period, or during good behaviour (i. e. for life, unless the party 
forfeit the office by misconduct.) There would have been no 
objection, however, m point of law, to a charter directing that the 
offices should be held during the pleasure of the crown. Widi 
respect to the 140 boroughs mentioned in the four schedules to 
the Municipal Corporation Act, 5 & 6 W. IV. c. 76^ it is enacted 
(section 98), ** That it shall be lawful for His Majesty, /rom tme 
to time, 10 assign to so many persons as He shall think proper, 
His Majesty's commission to act as justices of the peace in 
and for each borough, and in and for each of the coundes of 
cities and towns respectively named in the schedule A., and in 
and for such of the boroughs in the schedule B., to which His 
Majesty may be pleased, upon the petition of the council thereof, 
to grant a commission of the peace." Under this provision a 
borough justice, who has rendered himself obnoxious, may be 
removed by the issuing of a new commission, in which his name 
is omitted ; as was done in the case of Mr. Frost, one of the 
justices for the borough of Monmouth. The mayor, the last 
ex-mayor, and the recorder, are justices by virtue of their offices, 
and cannot be removed except for misconduct. 



No. XXV. 



Parliamentary Attendance of the Serjeants at Law, as well King's 

Serjeants as others (a). 

The writs of summons to Parliament from the time of Henry 
the Third, to that of Richard the Third, printed in the Appendix 
to the Report (b) on the Dignity of a Peer, afford the following 
evidence and information on this subject. 

In the 10th £dw. 3, writs were directed to three King's Ser- 

To the same, described Servientibus Regis. 

To the same, by the same description. 

To two King's Serjeants. 

To the same two, and two others. 

To the same four. 

(a) Extracted by Edward Griffiths, Esq^ one of the Masters of the Court of 
Common Pleas. 
(jb) Drawn up by the late I^rd Redesdale. 



Appendix, I. 


in tne lotb 


p. 463. 


jeants. 


466 


10 Edw. 3. 


477 


10 Edvc. 3. 


560 


20 Edw. 3. 


574 


21 Edw. 3. 


576 


22 Edw. 3. 
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22 Edw. S. To Ae same four. 680 

22 Edw. S. To the same four. 583 

24 Edw. d. To the same four. 5a9 

fi5 Edw. 3. To the same four. 592 

28 Edw. 3. To two of the above, and two others. 603 

29 Edw. S, To the same four. 605 
2 Ric. 2. To two King's Serjeants. 679 
9 Hen. 5. To two, called severally, one of the King's Ser- 853 

jeants at Law. 

S Hen. 6. To one of the above, and one other by the- same 862 
description. 

These appear to be all the cases in which the parties sum- 
moned are described as Serjeants. 

That they were not all the instances of seijeants summoned 
which have occurred, appears, inter alia, from this, that the same 
individuals are summoned by intermediate writs, though in such 
writs they are not described as Serjeants. 

That they were selected by the crown, and did not include all 
the existing seijeants at the different periods, is to be inferred, 
not only from the smallness of their number in each case, but 
from analogy with the judges, who it is evident were never dl 
summoned. 

That the seijeants, however, were summoned, though not 
described as such in the writ, during all this period, will appear 
upon collating the writs with other documents. A few instances 
are subjoined. 

In 12 Edw. 2. Will Herle, Gilbert Toutheby, Geoffry Le Rep. 289. 
Scrop and John Sturde, were summoned. 

It appears three years before (9 Edw. 2), by the Liberate Dugd. Orig. 37. 
Rolls, that the same four were seijeants ; when they were made, 
is not stated in Dugdale. 

In 14 Edw. 2, Herle and Sturde were judges, and ml? 
Edw. 2, Le Scrop was made chief justice. Hence, it seems, 
tbey must have been seijeants at the time of this writ. 

The same are summoned again in 12 & 13 Edw. 2^ Rep. 293,299. 

Le Scrop was attorney-general in 14 Edw. 2. Dugd. Orig. 39. 

In 14 Edw. 2, John de Denum was summoned. He was pud Rep. 309. 
as a Serjeant in the same year, and was made king's serjeant to Y^^^' ^"** ^^' 
Edw. 3, in the fifth year of his reign. 

He was summoned again in 16 & 17 Edw. 2, and in 3 Edw. 3. Itep. 329,345, 

In 3 Edw. 3, Cantebrigg and Aldeburgh were summoned, -n *, ^ . 
and were paid, as king's seijeants, in the same year. ^' 

Pamyng, Scott, and Trewasa, (the first who are called ser- Rep. 463, 446, 
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Apf$ndix» jeants in their suvimonaes in 10 Edw. 9, /» before stated,) were 
summoned in 9 Edw. 3, and in 8 Edw. 3, and Parnyng also in 
previous year, though not described as Serjeants. 
Rep. 986. In the last printed summonses, 2£ Edw. 4, the name of Tre- 

mflVfle, who was made a seijeant in tliat year, and a judge in 
S Henry 7, appears. It is obaerfable also, that he was not a 
king's Serjeant till 1 Kic. 3. 

One important duly fthe serjeants had in parliament^ was to 
2 RouParl. assist the lords and the judges in the trial of petitions* This 
164. appears by the parliament roUs from the 2Istof £dw. S. In 

that year, triers of tlie petitions seem to have been, as usual, 
appointed, and they were to odl to thetr assistance the king's 
Serjeants, if necessary. 
2 Rot. Pari. Jn the 28th of . Edw^ 8, 14 ts-iers are appointed to try peti- 

tions^ ** assisted by the chancellor, the treasurer, the steward, 
the chamberlain, and the king's Serjeants^ when it may be neces- 
sary." 
1 Rot. Pari. This seems to occur again at the beginning, of every subse^ 

303 317* 321* 4^^°^ parliament throughout these rolls. In the margin are 
363 ; 6 Hot. inserted a few references to the 1st vol. of these rolls, and in the 

^09 520 ' ^^^' ^^^ ^^^' '^ ^^^^ '^® continuance of the practice. 

In the 11th of Hen. 7, (1495,) the triers are to call the Ser- 
jeants at law. They are not called king's Serjeants (a). 

5 Rot. Pari. 42. I^ ^^ declared (20 Hen. 6), that a clause added to an act of 

parliament, by the advice of the lords spiritual and temporal, and 
of the king's serjeants at law^ without the commons, is bad (6). 

(a) Seventeen prelates and peers were appoioted triers of petitions from Eng- 
land, Ireland, Wales, and Scotland, '* Omnea insimul, aut sex prelatorum et 
dominomm antedictorum, advocatis sibt Cancellario, Thesaurario, et Servientibus 
ad legem, quociens opus fuerit." Sixteen prelates and peers were appointed 
triera of petitions from Gascony and other foreign, or rather, transmarine, 
(exter.) lands and countries, and also the Islands, " Omnes integraliter vel 
quatuor ex prelatis et dominis supradictis, accersitis sibi Cancellario, et The- 
saiurario, ac Servientikui ad (cgcni,'eam (^portunnm fuerit." 6 B^ot Pari. 458. 

(b) And see atUe, 192. This declaration will appear less extraordinary upon 
referring to the Parliament Roll, of 21 Richard II. (1397), 3 Rot. Pari. 358 b. 
" Whereupon by the king, with the assent of the lords spiritual and temporal 
and the procurators of the clergy, (as to whose concurrence, see 4 Inst. 5, 12 ; 
2 Rot. Pari. fo. 99; 11 Rich. II. c. 3; 21 Rich. II. cc. 2, 12; 1 Gibs. Cod, 
146, 147,) and of the said commons, and by the advice of the justices and ser- 

jeanu aforesaid there being, it was awarded and adjudged, ordained and esta- 
blished, that the said Parliament, held in the said eleventh year, be utterly 
annulled and held for none, as a thing done without authority, and against the 
will and liberty of the king {vide stat. 15 Edw. III.) and the right of his cfown." 
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No. XXVI. (a) /tprndit. 

Mr. Burke on prescriptive Rights* 

'' What have you to answer in favour of the prior rights of 
the crown and peers but this, — our constitution is a prescriptive 
constitution ; it is a constitution, whose sole authority is, that it 
has existed time out of mind. It is settled in these two portions 
against one, legislatively ; and, in the whole of the judicature, 
the whole of the federal ^capacity, of the executive, the pruden- 
tial and the financial administration, in one alone. Nor was your 
House of Lords (b), and the prerogatives of the crown, settled on 
any adjudication in favour of natural rights; for they could 
never be so partitioned. Your king, your lords, your judges, 
your juries, grand and little, — all are prescriptive ; and what 
proves it, is, the disputes, — not yet concluded, and never near 
becoming so, — when any of them first originated (c). Prescription 
is the most solid of all titles, not only to property, but, which is 
to secure that property, to government. They harmonize with 
each other, and give mutual aid to one another (d )." 



No. XXVII. (e) 

Origin of the rank of King's Counsel, 

" 23 Car. II. Edward Turner, £q. Aurat., Speaker and 
Solicitor-General, ad statum et gradum, &c., 19 Maii, seems 
to have been the first king's council (a consiliis in lege peritus 
domino regi constitutus, — solicitator regis generalis 11 Maii), 
succeeded by Francis North, 20 May, in his office of solicitor- 
general, and made chief baron the same term." — Dugd. Chronica 
Series, 117. 
Mr. Wynne (Tracts, 298) subjoins the following note : 
" That point to me, I own, but with great submission, seems 
rather doubtful. Sir Edward Turner stands undoubtedly first 
in Dugdale's list, and it seems to be the first entry of the kind 
that occurs ; but this entry cannot possibly decide the priority, 

(a) Ante, 75. 

(6) AnU, Appendix No. VIII. (c) Ante, 69 (ft). 

(c2) This extract, which ii rather obscurely worded, is taken from the 
" Speech on Parliamentary Reform/' Burke's Works, vol. x. p. 96, and seems 
to be the passage alluded to in the argument, ante, 75. See also Burke's 
" Letter to a Noble Lord." 

(e) Ante, 25. And see post, 246. 
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Appendix, as to this species of preferme&i, between Sir Edward Turner and 
Sir Francis North ; because it cmly shews when they were made 
Serjeants, not when either of them was made king's counsel. On 
the other hand, my reasons for thinking Mr. North was the first 
of this order (which, as a regular order, began about this time) 
are these: The particular description of his brother (a), who 
wrote his life, the manner in which this preference was received 
by the Benchers of the Middle Temple, and the resentment the 
Court of King's Bench expressed at the Benchers' refusal to 
acknowledge his precedence, by making it a kind of * dumb 
day' with them (as his lordship afterwards made in his own 
court (6) on another occasion) ; all plainly prove, with the silence 
of the books before this time, that this was the time that gave 
birth to the order, and that he was the first of that order. The 
occasion of this preferment (from the writer of his Life, p. 39 (c)), 
was ' Mr. North's arguing at the Lords' bar the cause of Mr. 
Hollis, on a writ of error, at the intercession of the attorney- 
general, who at that time of day, being an assistant of the House 
of Lords, could not argue there.' (See Lord Clarendon's History, 
b. 3, 1 vol. 166.) Mr. North argued on behalf o{ the crown; 
and although, says the writer, * the Commons carried the cause, 
he was thereupon made of the King*s council, which gave him 
the privilege of pre-audience, and coming within the bar. This 
action, and its consequence, had the effect of a trumpet to his fame ; 
for the King had no council then, except Serjeants, ibid. 37* (d ). 
So far the writer ; and it seems, wherever in old law books we 
meet with King's council, by that name are to be understood, 
either the Fri^y Council, the judges, or his serjeants ; sometimes 
the parliament itself (e). 3 Inst. 12^, and 1 Inst. IiS4. And so 
the Stat, of Hen. VHI. (/), of residence. But scarcely any council 
in law,' of the kind now particularly distinguished by that name. 
Lord Bacon indeed (as we find from those valuable letters lately 
published by Dr. Birch (g) ) informs us, as the first step of his 
prefermetit, * he was made the king's council extraordinary ;' 
but then he adds, ' it was without patent or fee, a kind of indi- 
viduum vagum." Letters, p. 256 ; so that Sir Francis North's 
was probably the first regular appointment^ (A). 

(<k) The UonourBble Roger North. (6) Ante, 141. 

(c) Ro6coe*8 edition, i. (d) Ibid.; pwt, 217, 

(«) Commune concilium regni. (/) 21 H. 8« cap. 13« s, 28. 

(jS) '* letters, Speeches, Charges, and Advices of Lord BaooD," by Thomas 
Birch, D. D. 

(h) Wynne's Tracts, 298. 
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No. XXVIII. (a) AsP-Mcr 

Serjeant Bendloes. 

In the south window of the chapel of Serjeants* Inn, Fleet 
Street (b), there was the following inscription under the arms : — 

" Gulielmus Bendlowes, serviens ad legem (quamplures annos 
inter alios) eximius, annis reginarum Mariae ultimo et Elizabethae 
prinao, superfuit et claruit solus : conscripsit casuum in jure sui 
temporis relationes, quibus hodie apud jurisconsultos fides et 
usus est non vulgaris ; vir doctus, probus, pius. Legavit huic Hos- 
picio quinquaginta libras, quas Willielmus, ejus filius, prsestitit, 
vicesimo die Maii, anno 1596(c).*' Rowe says, in his preface to 
Bendloes' Reports, that William Bendloes was the only Serjeant 
at law for part of the time of Philip and Mary, and part of Eli- 
zabeth's reign. This may be verbally true, because by the death 
of Mary ten Serjeants' writs abated {d ). But in M. 1 Elizabeth 
we find four seijeants arguing in the Common Pleas (e). This 
statement by Rowe seems to be the foundation of the story in 
the Preface to the S Modern, in which the 1st Eliz. is substi- 
tuted for the 10th. 



No. XXIX. (/) 

Oath of Justices ofC, P. as required 6^ 18 Edw, III, stat. 4. 

You shall swear, that well and lawfully ye shall serve our SO7 
veraigne lord the king, and his people, in the office of Justice,— r 
md that lawfully (^) ye shall counsaile the king in. his businesses, 
— ^and that you shall not counsaile, nor assent to, any thing* 
which may turn him to damage or disheriso, by any maner, way, 
or cdour; — and that ye shall not know the damage or disheri-> 
son of him, whereof ye shall not do him to be warned by your- 
self or by other, — and that ye shall do even law and execution 
of right to all his subjects, rich and poore, without having re- 
gard to any person, — and that ye take not by yourself, or by 
other, privily nor apiertly, gifl nor reward of gold nor silver^ 
nor of any other thing which may turne to your profit^ unlesse 
it be meat or drinke, and that of small value, of any man that 
shall have any plea or process hanging before you, as long as 
the same process shall so be hanging, nor after the same cause; 

(•) AntB, IM, 167. 

(6) Burnt down in the gveatfiie of London, and vebuilt in 1670.— Herbert's 
Antiq. Inns of Court. (c) Dugd. Orig. Jurid. 331. 

(<<) Dugd. Chron. Ser. 165. And a«e Cro. Jac. I. 

(0 Plowd. 190. (/) AnU, 91. (g) Loytlment, bonesUy. 

p2 
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Affpendijh and that ye take no fee, as long as ye shall be Josdce, nor robes 
' of any man great or snudl, but of the Jting himselfe. And that 

ye give none advice nor counsaile, to no roan, great nor 9wd\, 
in no case where the king is party, — and in case that any, oC 
what estate or conditio they be, come before you in your ses- 
sions, with force and armes, or otherwise against the peace, or 
against the forme of the statute thereof made, to disturbe exe- 
cution of the common law, or to menace the people^ that they 
may not pursue the law, that you shal do their bodies to be ar- 
rested and put in prison, and in case they be such that ye may 
not arrest them, that ye certifie the king of their names, and of 
their misprison hastily, so tliat he may thereof ordaine a cove- 
nable remedy, — and that ye, by your selfe nor by other, privily 
nor apertly, maintaine any plea or quarrell hangixig in the king's 
court or elsewhere in the country, — and that you deny to no 
man common right, by the king's letters, nor none other man's, 
nor for none other cause, and ia ctue any letters come to yoa con- 
trary to the lawt that ye do nothing by such Utters, but certifie the 
king thereof {a)i and go forth to do the Jaw^ notwithstanding the 
same letters (6). And that ye shall doe and procure the profit of 
the king, and of his crowne, with all things where ye may reason- 
ably do the same. And in case ye be from henceforth found in 
default in any of the points aforesaid, ye shall be at the king's 
will of body, lands and goods, thereof to bee done as shall please 
him ; as God you helpe. 



No. XXX. (c) 

Independence of the Judges, as said to be secured ijr 13 (12 & IS) 
Will III. c, 2y and I Geo. III. c. 23, 

Blackstooe says (1 Comm. 267), ** In order to maintain both 
the dignity and independence of the judges in the superior 
courto, it is enacted by the statute 13 Will. III. c. 2 {d), that their 

(a) Quaere, whether, under this branch of the oath, the judges ought Qot 
bave certified that the warrant of 1834 was illegal. 

(b) On Monday, the Eve of St. Nicholas, 11 £dw. II. the king sent to 
Henry le Scrop and his companions, his justices assigned to bold pleas before 
himself, a writ under the great seal, tested 22 November in the same year, 
directed to them, whereby he commanded them that they should not omit to do 
justice for the lung and others suing before them, by reason of any writ, under 
the great or privy seal, to them theretofore directed, or thenceforward to be 
directed. Abb. Plac. 329^ 3 Abb. Rot. in Sccio, 446 b. And see ante, 90, 
204;pof^No.LVIlI. 

(c) Ante, 82, 165. <d) 12 & 13 Will. IH. c.2, s. 3. 
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commissibns sKalVb^ made not, as formerly («), durante bene pla-^ AjrpefttUxi 
eitOy but quamdta bene se gesserint,- and' their salaries ascer- 
tained and established ; but that it may be lawful to remove 
diem on the address of both houses of pariiament. And now, 
by the noble improvements of that law, in the statute^of 1 6ea. 
III. c. SS, enacted at the earnest recommendatioh of the kitig 
hitnself frohi the throne, the judges are continued in their offices 
during their good behaviour, notwithstanding any demise of the 
crown, (which was formerly held immediately to' vacJate? theiir 
seats,) and their full salaries are absolutely secured' tb them 
during the continuance of their commissions ; His Majesiy haviVig 
been pleased to declare, that 'he loolced upon the indeperid^ce 
and uprightness of the judges, as essential to the impartial admi- 
nistration of justice ; as one of the best securities of the rights 
and liberties of his subjects ; and as most conducive to the 
honour of the crown (6).* " 

Blackstone here appears to treat the latter alteration ks if it 
had been a sacrifice on the part of George III. of some portion 
of his prerogative in favour of the independence of the judges ; 
but it is evident that the whole concession was made by the 
statute of Will. III., and that the provisions of 1 Geo. III. c. 23, 
in no way interfered with any power of appointment to be exer- 
cised by that prince, but that on the contrary the latter statute 
gave him the power of making judges for his successors (c). 



• i 



No. XXXI. 

Lord Keeper Coventry's Speech f on the Creation ofSevjetmtSi m 

12 Cor. /, 1636. 

Extracts from this speech will be found in Waterhoos's *^ For-r 
tescntus illustratus, or Connnents upon Fortescue." 

« A very antient state and degree, so antient that books are 

silent on it, as on the commencement of the common law." 

_ • > . 

Waterhous, 547. " For Serjeants of old were men of learning 

(a) See Whitelock, 16, May, 17; Hutt. i. 132. 

(&) And see Notes of Lord Hardwicke, prepared on moving an address apon 
His Majesty's Speech, in the 15th vol. of Pari. Hist. 

(c) It should not be forgotten that the learned writer of the Commentaries 
on the Law» of England, who takes so courtly a view of this act of royalty, was 
solicitor general to the queen, and that he afterwards, from his Commentaries 
rather than from his conduct on the bench, acquired (Gibbon's Decl. and Fall, 
chap. 44, Tol. viii. 145 n.) the name of *' the orthodox judge." 
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Appendix. and ^eat cunniilg, who did love the iaw for the law's ^ke» and 
""" intended their clients* cases for God and a good conscienee sak^; 
in order to which heretofore counts and pleadings were receiviBd 
at the bar, and every little doufbt was pirepared and cleared by a 
debate there openly, before either demurrer or issue we^e joibed$ 
such was the care of the seijeants not to disadvantage their 
client's cause by any sudden or indigested conceptionsi or by 
omissions or neglect ; and then the prothonotAry entered it upon 
record/' Ibid. 548. And for further extracts, see Ibid. 560, 56B. 



No. XXXII. («) 

Address of Lord Commissioner Whitelock to the new SerjeantSf 

18 Nod, 1648. 

The new seijeants appeared at the Chancery bar, and I made 
the speech to them to this effect: 

Mr. Serjeant St. John {h\ and the rest of you, gentlemen, 
who have received writs to be Serjeants at Law* 

It hath pleased the parliament, in commanding these writs to 
issue forth, to manifest their constant resolutions to continue and 
inaintain the old settled form of government and laws q[ the 
kingdom, ajod to provide for the supply of the high courts of 
justice, with the usual number of judges, and to manifest their 
respects to our profession; and likewise to bestow a particular 
mark of favour upon you, as eminent members of it. The good 
affections to the public, and the abilities of most of you, they 
know by experience among themselves, and of the rest, by good 
information. 

I acknowledge that the burthen of this business lies heavy 
upon me, in regard of my own weakness, and the worthiness of 
the persons to whom my words are directed; but as I am of the 
.least ability to give, so you have the least need to receive^ in- 
structions. 

I should be unwilling to see the solemnity of this general call 
diminished, and am the rather persuaded to supply my present 
duty for several respects. 

1. For the honour of that authority (c), which commands your 
attendance and my service, upon this occasion. 

(a) Anit, 71. 

(b) Ott the following 2l8t of November St. Joba was appointed ehkf jintioe 
, of the Common Pieas*- Whitelock Memor. 366. 

(o> That of the Long ParliaineDt. 



( 215 ) 

2. For ebe honour of Ah Court (a), which cbaUeugeth a greai Appmdh, 
ahare in this work» your writa issuing from hence^your appc^ar- " 

aace here recorded, and your oath is here. to be taken* 

3. The honour and particular fespects which I have of you 
that are caUed to this degree* 

4. Aud lastly^ out of iqy own affections to the degree, beiQg 
myself the son of a serjeant (6), and having the honour to be one 
of yoof number in this call ; and I do acknowledge that both in 
my descent and fortune, I am a great debtor to the law. 

For these reasons, I presume, (especially being with those 
from whom I have by long acquaintance found much friendship,) 
that I shall now receive a fair construction of what I speak upon 
this very great subject* 

My observations shall be upon your call by writ, and upon 
the writ itself. 

Your being called by torit is a great argument of the antiquity 
of Serjeants (c). The Register hath many writs (as my Lord 
Coke holds in his preface to the 10 Bep.) that were in use beftnre 
the Conquest (d), and fn the most antient manuscript registers is 
your writ, of the same form with thode by whteh you are called ; 
and if there had been any alteration wi^in tittle of memory, it 
would probably have been extant. ^ 

We find Serjeants at law oftem mentioned m out Year Books, 
and in the records in the Tower, as high • as die beginning of 
Edw. I.J and by Bracton (e), who wrote in Henry ^e Third's 
time. And it may probably be conjectured, that William de 
Bussey was a serjeant, by his habit of the ooif, and his office ; 
of whom Matthew Paris relates, 4£ Hen. III., that he was 
seaeschallus, et jvincipalis consiliarius, Gulielmi de Valentin (/) ; 

(a) The Court of Chancery, Bulstrode Whitelock being then first commis- 
sioner of the great seal. 

(6) Sir James Whitelock, made Serjeant 1622, Justice of K. B. 1624. 

(c) The king has an interest in his subjects, and may command their services 
in any public capacity for which they are fit. Eez et Regina ▼. Larwood, 1 Stik. 
168. " A Serjeant at law" (or rather a serjeant tleet) " is liable to punishaaent 
for not taking .upon himself that degree after being oaUed theieU) by the king's 
writ," per Lord Eiienborough in Morris v. Burdelt,.2 Maule & Selw. 218. But 
a writ does not lie to require a person to take upon himself the degree of an ap- 
prentice at law or that of barrister at law; nor will a writ of mandamus lie to 
call a person to the bar. Townsend's case, Sir T. Raym. 69. 

(d) As to this fancied antiquity of Wfits in £ogted, see Appendix, Nel. 2, to 
Stephen on Pleading, 4th ediUoD. 

(e) See Bracton, 372 b, 412, a. 

(/) Brother-in-law of Heary IXI^ i^ unde 9^ Edward L See 1 Rou Pari. 
16 a, 17 a, 30 a, 33 b, 35 a b, 37 b, 38 b. 39 b, 52 b, 68 a, 70 a, 75 b, 76 a, 
77 a, 80 b, 84 a, 115 b, 131 a, 138 b, 224 a, 311 a, 391 a. 
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Appmdac, and being accnied foe gi«at erimesi upon his trial, when' lie ooiidd 
" not acquit himself— " Voluit ligaraenta svm emfie soltere, «ft 
palam inonstraret tonsuram se habere ckncakm," and so to han^ 
avoided judgment ; but it would not serve his tunk (a). 

Thus far it is granted by a little mamisoript treatise {b\ whidi 
endeavours to detract from the honour of this degree, and there- 
fore requires an answer. 

It assertSi that bjr Magna Charta (Communia Placita iton se- 
quantur curiam noetram) the Court of Common Pleas was 
erected ; and that some of our profession^ by writ then framed, 
were commanded to attend that lower court, the lawyers being 
generally willing to leave the king's house, where the other 
courts of justice then sat, and to attend this new court ebe- 
where. It is reasonable well that they are allowed the antiquity 
of 9 Hen. Ill, (c)^ and, by this, as antient as the Common Pleas 
Court ; but the error, that this court was erected 9 Hen. III., is 
sufficiently refuted* 

The same great charter is in Matthew Paris, in King John's 
time, with the words of Communia Placita &c. in it, but I pre« 
sume his meaning is, that before the statute of Magna Charta, 
there was no Court of Conmaon Pleas; though his words be 
before 9 Hen. III. 

It is manifest, by undeniable authorities, out of antient mnsu- 
scripts and rolls, and the Black Book of Peterborough, that 
cases were adjudged in Rich. I. and Hen. II.'s time, coram justi- 
tiariis in Banco residentibus (d) ; and the names of those that 
were then judges of this court are set down many years be^e 
Magna Charta was granted; which by Horenden, Paris, and 
others^ are said to be the laws of Edward the Confessor (e). 
And if it be admitted, that Serjeants are as antient as these laws, 
they allow them the antiquity of the Confessor; and if as antient 

(a) M. Paris, speaking of tb« same reign, also says, " Metas et persuasio ip- 
siut Johaanis (Mmsel) omniam jasticiarionnti»etplacitaAtium advocatoram, 
quos band narratore$ vuigariter appeHamus, ora penitus obtttravit. Ita nt 
multo totiens oportuit Dominum Willielmum, tunc cellariam, (viram scilicet 
circumspectum et facundum,) saum sermonem et querelam in person^ propril, 
coram justiciariis, imo etiam coram Rege et Bar'nagio, proponere : Et protestati 
sunt justiciarii, secretins in anre dicti Domini Willielmi instillaotes, quod 
duo, tunc temporis, in regno dominabantur, scilicet, comes Rickardus, (Richard, 
King of tlie Romans, and Earl of Cornwall,) et Johannes Mansel— contra quos 
non audebant sententiare." Matth. Paris, 1077. 

(6) Ante, Appendix, NcIV. 

(c) The date of the Magna Charta of the statute-book. 

(d) And see Bract. 105 b. («) Sed vide tuprm, 68, in 
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as this Coort/ ibey ai^ oefttsmfy' as ttmtent 'hs ^aiiy thhfig iii ^ur jfpp^m. 

law. Bat the author of thisttreteitise' affirmeth^ that bef(>i^e 'th^ "^ "**" 

eraction of tke Cot»*rtofCbm»Km Picfats/it mnivcyti^tshetred diait 

there were any speieiai aeijeant' |)leaders. I am «f hi* bpinioii, 

and likewise that no man can lihcfw wh^iv' that Court was^ first 

ef!ected(a) ; which is also the opinion of tny LbrdC(Aei'5'R^{i., 

9 Edw. IV., Sir Roger Owen (6), Lambert, and'Otliefr. Yet if 

the author mean^ tlrat before Magna Charta,^ 9 Hen* HL, there 

were no such Serjeants, he may be satisfied of the 'contrary out 

of Hovenden, and Paris (c), who lived in Rtc. I. and Heh.ilL's 

time, and are authors of good credit. They reofte the charge* ef 

the justices in eyre, given in- Ric. I. 93bA king John's tkMf{d), 

One of their articles is*, to inquire of the Serjeants' at law and 

attorneys' fees, ' 

In the Book of Entries (e), in a bill of debt against a serjeknt 
at law, in the Common Pleas ; he shews and prescribes, tliat Ser- 
jeants could not be sued there by bill, but by writ out of tbe 
chancery ; and this, being by prescription, shews tliat- seijeants 
^«re before the time of Rich. I.(/) 

And the Mhrror of Justices (which I {H^effiime they Will not 
deny to be yet more antient (g\ and which my Lord Coke holds' to 
be written before the Conquest), saith, a countor est un sergeaiit 
saidiant la ley de realm, to pronounce and defend actions in 
judgment (A). 

From the antiquity of the degree, I come to my observations 
upon the words of your writ, which I shall take in order as they 
are* 

1. Quia, de advisamento concilii nostri, &c. 

These words are in the writs of creation of peers (i), and in 
the summons of them, both spiritual and temporal, and of the 
judges and king's counsel (k), to the parliament, and in your writs, 
but in no other, except upon some high and weighty occasions 
touching the public safety and the like. 

And, for your greater honour, this council, by advice of which 
you are called to this degree, is the great council of the king- 
dom* 

2. The next words in your writ are, Ordinavimus Vos (J) &c. 
in the plural number, in the second person, which is an enallage 

(a) AnU, 68, 122. (6) Vide Reeves, Hist. Engl. Law. 

(c) And see anU, 216 (a). (d) Qutcre, as to this charge. 

(e) PMt, 234. (/) Ante, 73. 

(g) Ante, 30, 32, 181. {h) Ante,S2, (i) Ante, 176. 

(k) i, e, Serjeants, vide ante, 210. (2) Ante, 33. 
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AppmdiM. of numbers, chiefly to express exoeUency ia the penon to whom 
" it is referred* 

Selden, in his Titles of Honour, fo. 121, sheweth the use of it 
in die Jewish nation, and in France, Spain, Gerooany, and other 
countries (b) ; and always is in dignity of the party to whom 
applied ; and the style of the chancery is so only to the peers, the 
judges, the king's counsel, and to the seijeants. 

Therefore, 29 £dw. III. fo. 44, in a quare impedit, the writ 
was ** precipite,*' and excepted against, as false Latin ; but Thorp 
said it was not false Latin, but the plural number only to express 
reverence to the person ; the other answered, that no such re- 
verence is done to a sheriff' (Jb); and for this the writ was abated. 

3. The next words in your writ are, ad siatum (c), &c., which 
sheweth dignity and honour given to them* 

The author of the manuscript, formerly cited by me, allows 
the seijeants but little state, where he saith, they kept their 
pillars at Paul's, where their clients might find them, as if they 
did little better than — emendicare panem. 

This was somewhat far from Westminster Hall, and as fax 
from truths being grounded upon mistake of one of their cere- 
monies of state, where they went to Paul's to qff^er. 

A manuscript (cf) of the call of Fitzjames, and other seijeants, 
1 1 Hen. VIII. saith, that their steward brought every one of 
them to a several pillar in Paul's, and there left them a time for 
their private devotions; no convenient time for clients (e). 

(a) Id Romao Catholic countries, addresses to the Deity as well as those 
made to saiots and angels, are in the second person plaral -, by Protestants^ the 
Deity is usually addressed in the singular number. 

(b) Sed vide ante, 202 (a). (c) Ante, 33. 

(d) Since printed in Herbert's Antiquities of the Inns of Court and 
Chancery, 361. 

(c) Littleton (s. 342) speaks of paymenU appointed to be made in St. Paul's, 
'* at the tomb of St Erkenwald (vide Co. LitL 312 a), or at such a pillar." 

"And when the newe serj aunts have dyned, then they goo in a sober manner 
with their seid officers and servaunts into London, oone the est side of Chepe 
Syde, oneto Seynt Thomas of Acres, and ther they offer, and then come down 
on the west syde of Chepe Syde to Powles, and ther offer at the rode of north 
dore, and at Seynt Erkenwald 's shrine, and then goo downe into the body of 
the chnrche» and ther they be appointed to their pyllyn, by the sty ward and 
countroUer of the feste, which broght them thidder with the other officers*" T. 
13 Henry VIII. (1521).— Herbert's Antiquities of the Inns of Court. 361. 

" There is a tradition that, in times past, there was one Inne of Court at 
Dowgate, called Johnson's Inne; another in Fewter (Fetter) Lane, and another 
in Paternoster Row ; which last they would prove, because it was next to St. 
Paul's Churchy where each lawyer and serjeant, at his pillar, heard his client's 
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In the Register (o), a writ of Ex gravi Quereli tnentiona a Apptndvt, 



devise to a priest, to say mass at a pillar in PauPs; and I be* 
lieVe most of us, both in this, and other great churches, have 
seen old people kneeling at the pillars, in their private prayers. 

Our old English poet, Chaucer, (whoni I think loot improper 
to cite, being one of the greatest clerks and wits of his time,) 
had a better opinion of the state of a seijeant, as he exprdsseth 
in bis Prologue of the Serjeant* 

* A sergeant at law, wary and wise, 
That oft had been at the pervise, 
There was also, full of excellence. 
Discreet he was, and of great reverence.* (6) 

And in his description of the Frankly n (c), he saith of him, 
' At sessions there was he lord and sirej 
Full oft had he bin knight of the shire, 
A sheriff had he bin, and a countor ; (cQ 
Was no where such a worthy vavasor, (c)* 

A countor was a sexjeant, and a vavasour was the next in 
degree to a baron. 

We find in many of our Year Books^ especially in Edward 

.esasi^ Md took aolts thereof upon kit kom, a$ ihty do in QviWM iu thU 
day** — Dugd. Origin. Jnrid. 143. 

"And withj^n one bowre after (i,e. after two oVlock when the Lord Chancellor 
and other lords who had partaken of the feast given on the call of Whiddon, 
Coke, Pollard, and others, in 1547, at Lincoln's Inn, departed) the seid newe 
aergeaiints went to Paole's, and there echo of theme stode at their severall yil' 
lert in the body of the church, accordyng to the auncyent custone ine that case 

' used, and from thena they camm to Sergeaunts' Inne, eveiy of theme to their 
aeverall chambers, and there remayned." — ^Ibid. 370. In the old Cathedral, 
burnt down in the great fire of London, the centra aisle, called Paurs Walk, 
of which an engraving is given in the Pictorial History of England, seems to 
have been a place of public resort for all classes, at stated hours in the morning 
and in the afternoon. And see 2 Reeves' Hist Engl. Law, 860. 

(a) Qtutre. Whitelock appears to have made this reference from memory, 
without verifying it. There is a devise to say mass, ad aliare Soi Johannis, in 
novo opere ecclesiffi Sci Pauli, Reg. Brev. 945 a, F. N. B. 149 b. 
(fr) Chaucer is cited more fully and more correctly, ante. No. XIL 

(c) Vide Shakspeare, Cymbeline, act iii. scene 2 ; Henry IV., second part, 
act ii. sceae i. ; anU, 

(d) In the subsidy granted in 1378 (the levying of which was attended with 
such disastrous consequences), Serjeants at law are assessed at 40in whiUt 
Serjeants and franklins in the country are assessed at 6s. 8d. or 3s. 4d. according 
to their estates. In calling the franklin a counter, a designation belonging to 
the seijeant at law, Chaocer would appear to have confounded the two species 
of Serjeants. 

(e) See Appendix, No. XII. 
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Append^. the Third's dme, that they were jonoed with knights, in assises, 
trials of challenges, &c.(a) 88 Hen. VI. fo. 31, Prisot saith to 
the seijeants, they would faav« no wonkip by such an act &e. 
and that word was given to the lords (Jb) in those days (c). 

By the statute 12 Rich. II. c. 10, the same privilege, which 
is given to the judges for absence from the sessions (<^), is given 
also to the sergeants* 

34 Hen. VI. Brooke's Abridg. title Nosme 5 (e) saith, that 
serviens ad legem est nosme de dignity, corame chivalier, and it 
is character indelebilis; no accession of honour, or office, or re- 
raotion from them, takes away this dignity, but he remains a 
Serjeant still {/). 

Their robes and officers, their bounty in giving rings, their 
feasts, (which, Fortescue saith (g), were coronationis instar, and 
continued antiently seven days, and, as Holingshed notes, kings 
and queens were often present at them,) and all their ceremonies 
and scleranities in their creation, do sufficiently express the state 
due unto them (A). 

The next words in your writ are, et Gradum &c. This is 
^ degree of such eminency, that the professors of law in no other 
nation are honoured with the like, with such solemnities and 
state as I have before mentioned, and, by mandate, under the 
public seal of the commonwealth (t). 

I find, indeed, in the preface to the Digest, several appella- 
tions given to the students of that law ;. that they called them 
Dupondios {k\ or Justinianeos (/), and (when of farther standing) 

(a) But the seijeants so joined were not seijeants at law. Vide ante, 192. 

lb) It in 80 applied 3 Rot. Pari. 452. 

(e) Richard II. was told by Thirnyng, that he had " renouosed and cessed of 
the state of kyog and of lordeshippe, and of all the dignitee and toirsstnp that 
longed thereto ;" 3 Rot. Pari. 424 ; and see 5 Rot. Pari. 409 b. 

(d) And see 14 Edw. III. fo. 16; 11 Richard II. c. 10. 

(«) The case of Noreis v. Somerset, H. 35 Hen. VI. fo. 55, pi. 19, here re- 
ferred to, mentions knights; but the Serjeants are added by Lord C.J. Brooke. 

(/) He may, however, be discharged from the office and rank of serjeant by 
the king's writ, ante, 36, 37, 194. 

(g) Fort, de Laud. c. 51. 

(h) See Herbert's Antiquities of the Inns of Court. And as to the rights of 
Serjeants' wives, see Serjeant Hampson's case, 3 Mod. 89 ; Morton v. Sir Francis 
Withen,Skinn. 348. 

(i) Vide ante, 173. 

(k) " A dupondio, nummo, quasi duobus assibus sstimaretur." Alciat. lib. 
A, de Verborum Significatione. And see Calv. Lex« in verbo. 

(0 Quare, 
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PapiDlani8tafi(ia). WheQ tb«y had proceeded Inrther, they called ^ppendis^ 

them \vrac{b), and lastly ^ irpdXirat; {c) ; and the title and d^ee 

of Doctor of the Laws(d) I acknowledge to merit very maehof 

respect and honour, as to the degree, and persons honoured 

with it. But such state and degree as this of Serjeants at Law, 

is sot among the municipal lawyera of any other nation^ though 

all kingdoms have their municipal laws and lawyers, as well as 



Degrees are rewards of study and learning* Nee enim 
virtutem amplectimur ipsam, prsamia si toUas* I'hey are ro 
(Bpafieioy, a spur to virtue, and witnesses of learning. And 
since, gentlemen, you have already obtained that depth in yoor 
j^ofession as renders you capable of this degree, that resolution 
of all true lovers of learning is worthy of you. 

1. To say^ senesco discens; proceed in your studies still. 
Your predecessors, for their learning, have been often advised 
with by the judges, as appears in our books, and by the Parlia- 
ment, as may be seen by the rolls thereof. 

2» ^* By Uiis degree, you beeome chief advocates of the com* 
mon law (e)f an attribute given by Forteseue, who was a ser- 
geant (/), and chief justice (g), and lord chancellor {h). 

(a) " Ne autem tertii anni auditores, quos PapiniaDistas vocant/' Frs* 
fatio secunda Digestorum. *< Hi autem dicebantur, quod eis Papiniani libro- 
tnm lectio proponeretar." Calv. Lexic. in verbo. 

(6) "Sed quia soKtum, anni quarti studiosos Gtmca, et consueto qtiodam, 
Tocabttk)) XvT«K appellari, &lc" Pnef. 1 Pigestocimi, $ 6. " Ut' leguin senigttata 
possuot subtiliter et acute dissolvere,** Alciat. lib. 4, de Verboram Significa^ 
dooe» p. 579 ; and see Calvin, Lex. verbo Lytae. 

(c) Students in their fifth year : ** Quibus si bene sese imbuerint, et in quinti 
anni, quo prolyts nuncupantur, metas, constitutionum codicem tarn legere, 
quam subtiliter intelligere, studeant." Prima Prsf. Digest § 5. 

(d) Ante, 174. The degree of doctor seems to have been introduced in the 
12th century, in consequence of that of " magister'' having become too common. 
At Paris the first doctor was created in 1135, De Vaines, Dictionn. de Diplo- 
matique, voce Docteur. This title docs not appear to have been conferred in 
England until the reign of John, about the year 1207. Doctors, upon their 
first introduction, were comprised under the general title of Magistri. — Spel- 
man's Gloss, in verbo. In 3 Rot. Pail. 51 a, we find " Mestres en Theologie et 
Docteurs d'ambedeux Loys," and ibid. 124 b. " Maistres de Divinitee et Doc- 
teuTS de Canoun et Civile.*' In M. 34 Hen. VI., fo. 14, pi. 26, Prisot, C.J. 
of Common Pleas, in a case of Thomas Lombard v. Horn, respecting a grant 
of administration, says, '* Nous Toulons parler ovesque Docteurs, et estre ad- 
vises." Et vide ante, 96, 131 , 132. 

(«) In a suit coram rege on the Morrow of St. Martin, 38 Henry III., be- 
tween the Archbishop of Canterbury and the Bishop of Rochester, for not 
permitting the archbishop to distrain on three knights' fees, which the bishop 
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Appendir. It importB, oo lest dian all antiquity hath appropriated aato 

sergeants at law, the practice of that great and universal caartijii, 
where idl that coDcema meinn and tuum, the infaeriiancaefl and 
property of all the people of England, are heard and detect- 
mined (J), 

This degree, ordaining you to he chief adTocates, (the duty 
of whom pertains to you to be performed, and may not be de« 
clined by you,) I hold it not impertinent to mention something 
to you of the duties of an advocate ; which are some of them to 
the courts and some to clients. 

To the courts of justice he owes reverence, they beii^ the 
high tribunals of law, of which, Doctor and Student, and the ata« 
tute of Marlebridge saith, Omnes, tarn majores qukm minores, 
justitiam recipiant ; and therefore great respect and reverence 
is due to them from all persons, and more from advocates than 
from any others (k). 

2. An advocate owes to the court a just and true infbrma* 
tion. The zeal of his client's cause, as it must not transport him 
to irreverence, so it must not mislead him to untruths in his in- 
formation of the court. The statute of Will. {I) 1, c. 29 (m\ and 
the Mirrour of Justices (n), agree in an excellent direction in diis 
point. 

** When a good cause is destroyed by misinformations or un- 
lawful subtleties or deceits^ let the instruments thereof take heed 
of the wo denounced by the Prophet against them that call good 
evil and evil good, that put darkness for l^ht and light for durki^ 
nesB, their root shall be rottennese, and shall go 4ip as dttst (e)." 

Remember tliat in your oath(p), fi>r one verb [you shall aenre] 
yon have two adverbs [weU and truly]. 

hdd of the archbbhop for aid to mak« iht kiog't eldest son (tfterwaids, £dw. 
I.) a knight, by causing the sheriff to deliver tlie distressea takep, the bishop 
pkaded and the archbishop replied » after which, before the. sithfie^ueiit plead- 
ings between the parties, is the following entry : " £t Abell. de Sancto Mar- 
tino venit et narravit pro episcopo ; et nonfuit adoocaiuu Ideo in misericordia, 
custod." Plac. in Domo Cap. Westm. Abb. 137 a, b. A«d see anU, 170. 

(/) In 1430, king's serjeant, 1441. 

Is) In 1442. (fc) To Henry VI. 

(i) Magnus Bancus, anUf 10, 172. 

(j) " As the Lord Nottingham, in one of his speeches expresseth, the law 
b there at home** North's Life of Lord Guilford, Roacoe's edilioDi i. 31. 

(k) Ante, 31. (0 Misprinted for " Westm." 

(m> Ante, 71, 72. (n) Jnts, 31. 

(o) Isaiah, chap. v. verses 20 Ac 24; and see verse 23. 

(p) Ana, 13, 31. 



( 228 ) 

The duties of advoeates to their clients are genend and par- Appn^dir* 
tiralan 

The general consist in tlure6 diiag8»-<-secrecy» diligeiice» imd 
fidelity. 

1. For secrecy: advocates are a kind of confessors, and ought 
to be sock) to wliom the client may with confidence lay open his 
evidencesi and the naked truth of his case> sub sigillo, and he 
aught iH>t to discover them to bis client's pr^udiee (a) ; nor will 
the law compel bim to it (&) . 

2. For diligence : much is required in an advocate in receiving 
instructionsi not only by breviats (c), but by looking into the 
books themselves, in perusing deeds, in drawing conveyances and 
pleas^ in studying the points in law, and in giving a constant and 
careful attendance and endeavour in bis clients* causes. 

5. For fidelity : it is accounted vinculum societatis. The name 
of unfaithfulness is hateful in all ; and more in advocates than 
others, whom the client trusts with bis livelihood, without which 
bis life is irksome ; and the unfaithfulness or fraud of the one is 
the ruin of the other (c?). 

Virgil, in his fiction of £neas going down to Hell, sets these 
in the front of crimes, — 

Hie, quibus invisi fratres, dum vita manebat, 
Pulsatusve parens, aut fraus innexa clienti, 
Indusi poenam expectant (e). 

For your duty to particular clients you may consider, that 
some are rich, yet with such there must be no endeavour to 
lengthen causes, to continue fees. Some are poor, yet their 
business must not be neglected if their cause be honest; they 
are not the worst clients, though they fill not your purses, they 
will fill the ears of God with prayers for you, and he who is the 
defender of the poor will repay your charity. Some clients are 
of mean capacity ; you must take the more pains to instruct 
yourself to understand their business. Some are of quick ca- 
pacity and confidence, yet you must not trust to their informa- 
tion. Some are peaceable, detain them not, but send them home 
the sooner. Some are contentious, advise them to reconcilement 
with their adversary. Amongst your clients, and all others, en- 
deavour to gain and preserve that estimation and respect which 

(a) The ca»s upon this point are collected, I Via* Abr. 456. 
(6) See DucheM of Kingston's case, 22 Howell's State Trials, 538. 

(c) ** Briefs." The word breviate is used by Roger North. 

(d) See an indictment sgainst cqniuel fur taking fees on both udes* Trem. 
P. C. 261. (•) ^n. lib. ti. 609. 
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ApfmidU. 1ft due to your degree, and to a just, honest, and di:«creei person. 
Among your neighbours in the country, never foment but pacify 
contentions. The French proverb is. 

Bonne terre, mauvais chemin ; 
Bon advocat, mauvais voisin. 

I hope this will never, by any here, be turned into English. 

The next and last words which I shall note in your writ are 
Servientes ad legem. The name Sergeant is ancient, some would 
fetch it from the French word Sergent, as Pasquier in his Re- 
searches (a); but that word is also Saxon (6)* You are indeed 
servientes, but it is ad legem, your fee is honorarium, and you 
are or ought to be, patroni clientium, viduae et orphano adjutores. 

The conservators of the peace (as in my Lord Coke's Pre&ce 
to his 10 Rep.) were anciently called Servientes paci8(c); and 
the tenure by Grand Sergeantry (</) is the most honorable (e). 

Sergeants were also called in Latin, Nafratore8(/), as my Lord 
Coke (g) and Sir Roger Owen {h) observe. And in the Book 
in the Tower, 14 £• IL f* 89, one prays that he may have— 

(a) Pasquier lays (R^herchen de la France, liv. viii. chap xlx. p. 688), 
" Aussi DOS vieuz FraD9ois ferent du latin serviens un tergient, que nous arons 
depttis appelI6 Sergent, Dans la vieille hiatoire de S. Denis en la vie da De* 
bonnaire, raulheur appelle les serviteurs de Dieu, sergent de Dieu, £n la vie 
du Begue les Eveaques de France, escrivant a Jean Pape de Rome, s*appellent 
Sergent et ditdplet de la tainete Authority, Et dedans le Roman de la Rose 
les amonretix aont aouvent appellee SergUnt d^ Amour; mala surtout je vons 
veuz cotter an passage tres ezpres du Roman de Guerin de Mortbruae. 

Si advint au*un Sergient qui a ta cour repairoit, 

Feut pris ae larrecio, des auneaux qu'il embloit. 

La vieille vint a luy en la prison tout droit, 

Si luy dit : Mon amy, le tien corps mourir doit ; 

Mais si faire volois ce que Ton te diroit, 

Tu serois delivr^, et mis hors du befroit. 

Dame, d;^ ly varlets, qui de ooeur Tescontoit, 

II n*est lien en ce monde qui (que) mon corps ne feroit 

Pour garentir &c." 

(6) Qwere. 

(e) Ante, 32 ; 5 Rot Pari. 541 b; 6 Rot Pari. 380 b, 466 a; and as to 
the office of Grytserjeant (seijeant of the peace), in hundreds, see Plac. in 
Dom. Cap. Westm. Abbe. 142. As to Gritbreach (breach of the peace), see 
Rot Pari. 27 b; 115 a. Communis impeditor pacis occurs Plac. in Dom. 
Cap. Westm. asserv. Abbr. 303 a. 

(d) Every barony, it is said, was held by grand serjeanty, 2 Co. Rep. 81 a ; 
6 Co. Rep. 74 a. The ushery of the Exchequer (Magistratus hostiaris de Scac- 
cario), to which the ushery of the Common Pleas is annexed (Rot Orig. ia 
Scac. 69 b ; Hind v. Dagworth, 8 £dw. III. fo. 10, pi. 47, antf, 179), is held 
by grand serjeanty. Dyer, 2, 13 ; Sir W. Jones, 111. 

(e) And see Co. Litt 105 b, 108 a, 222 b. 

(/) Vide ante, 172. (g) Ante, 32, 191, 192 (a). 

(h) See Harl MSS.; 1 Reeves, Hist. Engl. Law, 8. 
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Nflrraftot-esr in placitis ipsutn tangentibus, notwithstanding tfae ApptnidSt* 
laws in Wales (o). ' — — — 

In the records in the Treasury, Ji6 E. T. one Thonias Mar- 
shall justified the maintenance of a cause, for that he was Com- 
munis seryiens — narrator, coram justitiariis, et alibi, ubi melius 
ad hoc conduct poterit, and, as a counsellor, he advised him (6). 

They were antiently called likewise Countors, as is noted by 
Sir Roger Owen (c) and my Lord Coke (rf), because the count 
coinprehendeth the substance of the original writ, and the foun- 
dation of the suit 3 and of that part (as tfae worthiest) they took 
their name, and lost it not in the reign of Edw. I. ; and at this day 
every sergeant, at his creation, doth count in some real action at 
the Common Pleas bar. In the statute of W. 1 3 E. I. (e) he is 
called Sergeant-countor; and in the statute 28 E. I. c. 11, is 
this clause, Nest my a en tender que home ne poet auer council 
des countors et des sages gents (tf). 

Chaucer calls them Countors (/), and in the Mirror of Justices 
there is a chapter of Countors (g), the like in the Grand Coustu- 
mier of Normandy (^), and in the text and gloss of both 

(«) Ad peticbneni Abbatis de Alba Landa, peteo. quod Dominns Rex eis 
ooDcedat per literas soas patentes, quod, nOD obstautibus legibus Wallie, quod 
ipse et teuentes poMiot habere narratores io placitis ipsos taogentibus, ita re- 
ipoosam est : Le Roy ne voet mye que les leys soieat chaunges ; 1 Rot. ParU 
380 a. Id 16 & 16 £dw. IL (1322), the Commonalty of South Wales prayed 
that in all plaints argued in the king's court, they might answer by terjeant, and 
that the plaint might be tried by twelve men. Ibid. 387 a. 

(6) Plac. in Dom. Cap. Weetm. asserv. Abbr. 237, ante, 170. In that 
case it was held, that, pending an attaint, an action of conspiracy would not lie 
against one of the recognitors of the assise. It would appear, therefore, that, 
but for the pendency of the attaint, a writ of conspiracy would then have lain ; 
and aee the record at length, pott. No. LXVIII. 

(e) See Harl. MSS., 1 Reeves, Hist. Engl. Law, 8. 

(d)ilfite,32.19],192(a). 

(«) AnU, 32. (/) Ante, Appendix, No. XII. (g) Ante, 30. 

(A) 64. — De Conteurs. II est appel le contear que aulcun establit a parler 
et conter pour soy en court. Si ( post, 233) doibvent les parolles autant valoir come 
se enes yssoient de la bouche a celuy qui le establit a parler pour luy. £t ne 
peat en riens contredire chose que son conteur die en jugement pour sa cause. 
Non pouitant, quand il vouldra, il le pourra changer et establir ung aultre : car 
deux conteurs ne doibt aulcon avoir ensemble. Se aulcun establist ainsi son 
conteur, cestuy doibt parler pour n)oy centre cestuy oyet lay (qu,) : et quand il 
aura diet pour rooy ce que luy ay enjoinct, je le garantiray. La justice le doibt 
ooiyr et puis deroander a celuy qui la estably, sil a diet pour luy ce quil a diet. 
Sil le garantit, il ne pourra puis contredire liens quil ait diet. Se cil diet que 
il a diet aulcune chose dont il ne le garantit pas, le conteur lamendera, et ia 
court jugera des choses que sont garanties. Cil sagement establit son conteut 
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Appendix, these Countors are agreed to be advocates who plead and defend 
inen^s causes in judicial courts (a). 

The rest of the words of your writ prefix a day (6), and com- 
mand you to prepare yourselves to take this state and degree 
upon you. Accordingly some of you have formerly appeared 
upon your writs, which have been ordered to be filed, and your 
appearances recorded. 

The rest of you have now appeared upon your writs, which 
have been read, and the like order given, as for the others ; and 
we are ready to admit you to take your oaths. 

And what honour and advantage hath been gained by any the 
most eminent of your predecessors in this degree, I do heartily 
wish may be multiplied unto you, Mr. Sergeant St. John, and to 
all the rest of these worthy gentlemen, your brethren. — White- 
lock's Memorials, 352-3-4-5. 



No. XXXIII. (c) 

Cancellation of Record. 

In IS £dw. II., the parliament made the following order for 
cancelling the charters and muniments granting the Earldom of 
Cornwall to Piers de Gaveston and Margaret, his m£e(d). 

'* And that the charters and writings thereof, by the lord the 
king in any manner soever made, be restored into the chancery 
of the lord the king, and be there cancelled} and that the inrol- 
ments thereof had in the said chancery, be quashed and annulled, 
and that this judgment be entered on the rolls of parliament, 
and in the chancery, and be thence sent to the exchequer, and 

qui lestablit en ceste forme. Car aulcun sage bomme ne doibt garantir Its 
choses qui sont a dire, mais celles qui sont dictes, se il voit que ce soit bien. 

65. — De Attourue. Attourne est cil qui est attourne, par devant la jus- 
tice, pour auIcuD, en escbequer ou eo lassise oa il y ad recordj a poursuyr ou a 
defendre sa querelle et sa droiclure ; et si doibt estre receu eu tiel estat de la 
quereile comme cil qui lattournera ; et lattouroe ne doibt de riens eslre ouy daul- 
cune quereile fors de celle doot il est attourne. And see poU. 

(a) In the gloss upon the 64th chapter of the Coustumier, the term *' ocMiter" 
is not limited to counting or declaring, but is applied to all the pleadings, as 
well those of the defendant as those of the plaintiff. And see ante, 174. 

(6) Ante, Appendix, No. XII. (c) AnU, 15& 

(d) Margaiet, sister of Gilbert de Clare, Earl of Gloucester, niece to the 
king, divorced for consanguinity from Edmund, Earl of Cornwall, her first cousin 
once removed (Onc)eala modede Bretagne, Welch uncle,), afterwards widow 
of Gaveston, and at this time wife of her co-suppliant, Hugh tie Audeley. 3 
Mann. & Ryl. 156, 337, 466, 479; 1 Rot Pari. 166 a, 171 b, 363 a, 366 a. 



^ 
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to either bench, ahd in the said exchequer and benches, be in- Appmdii, 
rolled in perpettlam memoriam." ~ 

The Writ to the barons of the exchequer, to the above effect, 
is then set out ; after which the entry is, " Eodem modo man- 
datum est justiciariis de Banco, mutatis mutandis ; et Henrico 
le Scrop et sociis suis, justiciariis, ad placita coram Rege te- 
nenda, assignatis." (a) 

In 16 Edw. II. a commission was sent to the sheriff of every 
county, directing the assessment of a tenth upon movables, 
granted by the earls, barons, knights, freemen, and commonalty 
of the counties, and a sixth upon movables, granted by the 
citizens and burgesses ; and commanding that a former commis- 
sion, in which the sixth was omitted, should be returned into 
chancery to be cancelled {h)j, 

In 7 Richard 11. 1383(c), there is entered a favourable answer 
by the lords to a petition of the commons, with this note in the 
margin. '' Responsio vacat, quia sic non placuit Domino Regi 
pro tunc illud concedere. Et ideo cancellatur et dampnalur.** 

In 11 & 12 Henry VI. 1433(d), Sir Robert Shottesbrook 
presented a petition to the Commons^ stating that certain letters- 
patent, which he had accepted " per negligence et innocencie, et 
saunz counsell de ley (e),'* contained a clause which had been 
construed to his disadvantage in the exchequer, and praying that 
they would request the king to grant a privy seal, directing the 
chancellor to receive the letters-patent from the suppliant, Shot- 
tesbrook^ to cancel them, and to seal others in a different form. 
The petition was indorsed, " Soit bailie au Roy,** and was an- 
swered ** Fiat, prout petitur." (/) 



No. XXXIV. (g) 

Action for Money had and received^ to try Right to an Office, 

The right to an office to which the party has been admitted, 
or which he is entitled to exercise without any formal admit- 
tance, may be tried by suing the intruder in debt, or assumpsit, 

(d) 1 Rot. I>arl. 453. (6) Ibid. 457. 

(c) 3 Rot. Pari. 159 b. (d) 4 Rot. Pari. 471. 

(e) And see pott. No. LXII. 

(/) And see2Rot.Parl.5b,2^a, 139b, 298b, 424b; 3Rot.Parl.l77b, 
271 b, 452 b, 544 b ; 4 Rot. Pari. 199 b; Mann. Exch. Pract. 2d ed. 91, 172 
(/), 137 (a), 376 (i). (g) AnU, 151, 152, 156 ; Hardres, 334. 

q2 
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Appendix. for the amount of fees received by hinif treating it as so much 
money received by him to the use of the leg^itimate officer. 

As to the origin of this mode of trying the title to an office, see 
Howard v. Wood, Sir T. Jones, 126, 127, 128; S. C. 2 Show. 
21, 24; S. C. 2 Levinz, 145; S. C, Freeman, 473, 478, and Mr, 
Smirke*8 notes there. Earl of Montague v. Lord Preston, 2 
Ventris, 170, 171. This action lies to try the right to the office 
of under-crier, and usher of the Court of King's Bench. Green 
V. Hewitt, Peake, N. P. C. And see F. N. B. 172 k, note (a) ; 
Rex V. Bishop of Chester, 1 T. R. 396, 403 ; Powell v. Md- 
bank, ib. 399 n. ; Boyter v. Dodsworth, 6 T. R. 68]. 



No. XXXV. (tf) 

Temu of the Reference to the Judicial Committee cf the Fnvy 

Council in the Mauritius Case. 

Extract of Letter from Lord Glenelg to the Lord President of 
the Council, dated the 26th May, 1836. 

** In order to enable the executive government to decide on 
the surest grounds as to the course which, on so momentous a 
question, it is their duty to pursue, it is highly expedient to 
obtain the most authoritative interpretation which the institutions 
of this country can afford, of the question of law (abstracted 
from all other considerations) whether the absence of a registry 
of SkeoeSf Jirst in 1832, and then in 1834, under the circunutances 
stated in the accompanying papers^ does or does not^ under theprotfi" 
sions of the Slavery AhoHtum Act, entitle the late slaoe population 
of Mauritius to the immediate enjoyment ofthar unqualified freedom. 
I have therefore to request that your lordship would move His 
Majesty in council, to refer to the judicial committee of the 
privy council this question of law, for their decision." 

It is understood that the recommendation of the judicial com- 
mittee was (6), adopting the affirmative of the words of the refer- 
ence (m italics), to the efiect, that the slave population of Mau- 
ritius were not entitled to their unqualified freedom. 

(a) AnU^ 157. (6) The original report hai not, however> been seen. 
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No. XXXVI. (O) Appendix. 

Deccan Prize Money, 

In 1818, Poonab, the Concan, and the Southern Mahratta 
country, forming part of that portion of Southern India known 
by the name of the British Deccan, were conquered from their 
former sovereign, the Peisbwa. At the time of the conquest, 
there was due to the Peisbwa, as succeeding to the rights of the 
Great Mogul, an arrear of debt or tribute, called the Chowte, 
being one-fourth part of the Khuranji, which was one-third part 
of the produce of the land. In satisfaction of this arrear, and in 
discharge of future liability to Chowte, the East India Com- 
pany accepted from the Nizam of the Deccan, from whom the 
tribute was payable, a cession of land. Upon this a claim was 
set up by the Anglo-Indian army, insisting that the arrear of 
Chowte was to be considered as booty divisible amongst the 
soldiers by whom the conquest was achieved, by virtue of the 
grant of booty from the crown. 

It is understood that the right of the army to this arrear, was 
the question upon which the crown required the opinion of the 
Privy Council. 



No. XXXVII. (b) 

For whaty a Writ of /Assise would (c) Ue, 

At common law, assise lay only of lands, tenements, rents, 
and such things, for which a praecipe quod reddat (c) lay, and of 
common of pasture for cattle (</). The statute of Westminster 
ft, c. £5, gave an assise of novel disseisin, in lieu of a quod per- 
niittat, for prq/its-apprender in certo loco(e). An assise lay of an 
office at common law ; but Lord Coke says, that this is meant 
of an office of profii^ and not of an office of charge and no 
pio6t; for which he cites 27 Hen. VIII. 12, and 31 Edw. I. 
Ajwise 440 (/). The case in 27 Hen. VIII. (T. 27 Hen. VIII. 
fo. 12, pL 32,) was a discussion upon a question put by Knight 
to the justices, whether praecipe quod reddat would lie de cus- 
todid forestae. They were of opinion that it would ; but nothing 
was isaid as to the necessity of profits to support a praecipe or 
an assise. T. 31 Edw. III. Fitz. Abr. Assise, pi. 440, which is 

(a) AnU, 168. (6) Ante, 130. (c) Before 3 & 4 Will. IV. c. 27. 
(<2) John Webb's case, 8 Co. Rep. 46 a. («) And see ante, 179. 

(J) 8 Co. Rep. 47 b ; 2 Inst 412. 
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Appendix* evidently the other cas^ reierre^ to by Lord Coke, was an 
assise of novel disseisin against the abbot of G., for depriving 
the plaintiff of a passage over the abbot's water to a church, in 
the plaintiff's own boat. The writ was not sought to be sup* 
ported by the common law, but it was contended* thai it was good 
within the statute of Westnainster 2. The court was of a contrary 
opinion, and abated the writ. 



No. XXXVIII. (o) 

Privilege of Serjeants to be sued by Original Writ, 
Paston, Knt. v. Gemey^ Serjt. 1471 (b). 

Sir John Paston, knight^ sued a bill of debt upon an obligation 
against JV. Genney (c), serjeant at law, then being at the bar, &c. 

Genney said {d\ that he appeared at the bar to plead and minis- 
ter the matter of his client, at the bar &c., and he did not under-* 
stand that he should be put to answer to that bill &c., and it 
was debated, whether he should be put to answer as a minister, 
or filacer, or attorney of the place, should be : sed noa interfui. 
And afterwards, Genney appeared to the bill, and said, that he 
was Serjeant at law, and that he and all Serjeants at law, from 
the time of which &c., have been impleaded by writ original, 
and not by bill &c., and he prays judgment if on this bill the 
Court will hold plea &c. ; and the plaintiff said, that because 
the defendant appeared and said nothing in bar, &c. he prayed 
jjudgment, and his debt and damages* 

Faxifax, Serjt. (e) — Sir, the plea is not good, for the prescrip- 
tk>n is void, inasmuch as the Serjeants cannot prescribe ^ for tfaey 
are not corporate &:c. ; and also they prescribe in the negative^ 
to wit, that they have not been used to be impleaded by bill, 
whereas such prescription is bad &c. nor could we. have trar 
verse to this plea, to wit, whether it has been used or not. 

Catesby, Serjt:. — On the contrary. As to the first objection, 
that they are not corporate, and that therefore they, cannot pre- 
scribe, Sir, attorneys and ministers of this Place may prescribe to 
have the privilege of this Place to be impleaded here &c., and 
yet they are not corporate &c. but they prescribe according to 
their custom &c. And, Sir, as to that which is said, that & man 

(a) The greater piirt of the argument is stated and commented on, ante, 134. 
And see post, 234. (&) T. 11 Edw. IV. fo. 2, pi. 4. 

(c) William Genney or Jenney, called serjeant 4 Edw. IV. (1464), justice 
of K. B. 15 Edw. IV. (1478). (<2) See the pleadings, post, 234. 

(e) Serjeant 4 Edw. IV. (1464), justice of K. B. 16 Edw. IV. (1478). 
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cannot prescribe in the negative, I admit (voile) that in a mere Appendix. 
negative a man cannot prescribe ; but in a negative pregnant^ or 
in the affirmative, a man may prescribe ; for it is a good plea to 
say, that all the inhabitants of Dale have used to pay but a 
penny for toll, and not more : So here, we prescribe in the affir- 
mative, to wit, that they have been impleaded by writ, &c. and 
afterwards in the negative, (e. g,) and not by bill &c. 

Littleton, J. and Bryan, C.J. concess., and said, that when a 
man is impleaded of land within Cinque Ports (a) he shall say — 
ubi breve domini regis non currit, a tempore cujus &c. and this 
is in the negative &c. ; also when a writ comes to certify the pri- 
vilege of one of the clerks of the chancery, the writ is, that they 
have been impleaded there and not elsewhere &c. 

Catesbyj Serjt. — As to that which is said, that they cannot 
have answer to our plea, to traverse the use &c., this shall be 
tried &c. As if an attorney of this Place were impleaded in 
London, and should say^ that he was an attorney or filacer of 
this Place, and had used to be impleaded here, and no where 
else, &c. the plaintiff could traverse the custom &c. to say that 
he had not the use ; and that should be tried by the country. 

Bryan, C. J. — Such a plea is good without naming that he is 
an officer of this Place. 

Catesby, Serjt., and Choke, Serjt., negaverunt. 

Bryan, C. J. — The privilege of this Place does not appear (6) 
to them in London ; and therefore, if it be traversed, it cannot 
be tried by the country ; for it is a custom in a court of record ; 
on account of which, at least, it is necessary to give a day to the 
party to bring a writ testifying the same custom &c. 

Fairfax, Serjt, — It has been said that one can prescribe in 
the negative or affirmative, ut supra ; Sir, I agree to that, where 
the affirmative is material, and of effect &c. ; but the prescription 
here in the affirmative is void, for it is common law that every 
one may be impleaded by writ original ; and so in effect his com- 
plaint is not other but that he had been used to be impleaded 
by bill, which is a mere negative &c. And, Sir, every one who 
will take away the jurisdiction of this court, is bound to give ju- 
risdiction to another court ; but so he has not done here &c. 

Cateshy, Serjt. — We have given jurisdiction to this same 
court by another form, sc. by original writ &c. Sir, it is com- 
mon law that a tenant in antient demesne (c), or in the Cinque 

(a) A^d see 1 Rot. Orig. in Cur. Scacc. 150. 
(6) i. e. they cannot take judicial notice of such privilege, 
(c) And see Flac. in Dom. Cap. Westm. asserv. Abbr. 117, 210, 222. 
" Licet cuilibet capitali domino {immediate lord, Madox, Baron. Anglic. 161, 
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'^PP^'i^^* Ports (a) should not be impleaded in this court &c. SttU, if such % 
person should be impleaded here, it would not be a plea to say» that 
the land was held of such a one of his manor of D., which manor 
is of antient demesne (6) &c. ; or that it is in the Cinque Ports ; 
but it must be shewn also, how the parties should be impleaded 
&c. so. how they have been used to be impleaded, by little writ of 
right close within the same manori from time &c. ; so here we have 
said that he should not be impleaded by bill, but we have shewn 
the manner in which he should be impleaded &c« ; and, Sir, in the 
King's Bench) a man who is in the custody of the marshal shall 
be put to answer to a bill, for it has been used ^^ here a man who 
is in the custody of the warden of the Fleet shall not be put to 
answer to a bill, because it has not been so used ; so, if the Ser- 
jeants have not been accustomed to be impleaded by bill, th« 
eourt has not jurisdiction to hold plea on this bill. 

Littleton, J. — If a man should be impleaded in the city of 
London, and a custom should be alleged of the city, there the 
party has not traverse to that; for it appears to the judges what 
custom they have &c. : but if a man here, allege a custom io 
London, that shall be traversed &c., tried by the country &c. So 
if a man impleaded in this court allege a custom of this court, it 
shall not be traversed, but be tried by the judges ; but ifan ofBeer 
of this Place should be impleaded in the King's Bench, and he 
pleads the custom and privilege of this Place, the party may have 
his traverse of the usage, and it shall be tried by the country &c» : 
and, Sir, if the cook or the butler of a judge here, or one of the 
officers of this Place, be impleaded in the King's Bench, they 
shall have the privilege of this Place &c., atid yet a bill does not 
lie against them ; for so it has not been used &c. So if we find 
here in our discretion, that the Serjeants have not been used to 
be impleaded by bill, we abate this bill. And so it appears thst 
upon the usage depends the matter. 

Bryan, C.J. — If the usage should be tried by our discretion, 
as we all agree, then the plea of prescription is but void ; for 
although he had not alleged this, we ought to have adjudged it 
ex officio, &c. So in effect he says nothing, but that he should be 
condemned for want of answer : and. Sir, it appears to me, that 
he should be impleaded by bill ; for a Serjeant is a minister of the 

183,) mutare antiquum dominicum in liberum tcnementum."— Mad. B. A. 233, 
241. " Nich' de Meriot tenet Meriet in capite de domino Rege per seiTicium ij 
militum de conquestu Anglie, et scilicet, unum feodum de honere Glovernie et 
aliud de honore Morton."— TesU de Nev. 163 a. And see Worsley's Isle of 
Wight, Appendix, Jixviii, xxx. xxxiii. Ixxxii. 

(a) Mad. B. A. 56, 321. (h) Ibid. 150, 241, 246 ; 1 EHiSi In. Dom. 356. 
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coart, without whomn the eourt' conid Hot be Bei'V^d or u§ed Appendir. 
(oocupiie), finr no otie ought to plead here by othet than s6r- 
jeant Stc, but ati apprentice, and any other person in his own 
mattetf shall be received to plead elsfswhert (d) ; sd that, fot' the 
same reason) this bill lies agaihst ^ Serjeant at law, as well as 
against an attorney ; for truly {h) their attendance is more ileces- 
Bary, than is the attendance of the attorney ; and, Sir, Sf a ser^* 
jeant will not be of counsel here with a poor tnan by our assign- 
meot, we cannot make him not a seijeant, for he has this name 
given by the king, but we can estrange so that he shall not be re- 
ceired to plead &c. : and, Sir, there is a difference between the 
members of the court and the ministers of the court, who are the 
ofikera and attorneys for the members who occupy here of re- 
cord, whether they be impleadable here by bill, because they 
shall be required to do their offices, and if they mftde default 
they should be forejudged of their offices &c. ; but a sheriff is a 
minister to receive Writs and return them, and bill does not lie 
against him, for his occupation is in the country, sc. in his county 
&c. ; and so is an ordinary who comes to have a clerk delivered 
to him(c), he is a minister to the court at this time, and no bill 
lies against him &c. ; and so there is a diversity between a mi- 
nister, member of the court &c., and because a serjeant is a 
member of the court, it seems that a bill lies against him. 

Choke, J.~*Serjeant at law is not bound to attend upon thi6 
court except at his will {d) ; for he is not sworn to attend upon 
this court (e), — as an attorney, — but he is sworn that he will not 
delay the people &c. ; but if he will not be of counsel by our as- 
signment, we can estrange him ^rom the bar as to any plea, &c. 
And, Sir^ I have seen here, where an apprentice took challenge to 
the jury, and gave evidence, in default of his serjeant &c. (/) 
And) Sir, if a man be bail for one, and will bring him at his day, 
he shall have the privilege of this place, and still no bill lies against 
him ; so it is of a prisoner in this court &c., and of a disseisin of 
an ofBcer in this court, or rasing a record here, that shall be tried 
by the filacers and attorneys who attend here in the court {g) ; 
and BO Serjeant has been put in the panel in such a case. 

(a) Vide post, Appendix, No. LXXI. 

(6) " Si," vide onf«, 225, n. ; post, (c) Com. Dig. Justices, ( Y). 

(rf) AnU, 29, 217 (a), post, 236. n. 

(«) But in Hamblelon v. Scroggs, Justice, and others, North, C. J., is re- 
ported to have said, " That a serjeant at law is bound by his oath, to be there 
(in C. P.) ; and when he brings a writ of privilege, it is always out of that 
court, and no other." 2 Mod. 296 ; post, 236 ; and see Dyer, 24 a. 

if) This would seem therefore to have been an unusual occurrence. Vide 
post, No. LXVIII. 332. fe) See Tidd. 6th ed. 61. 9th ed. 88. . 
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Appendix. LiTTLBTON, J. — If all the Serjeants were dead, we could hear 

the apprentices to plead here by necessity, in ease of the people &c. 

Bryan, C. J. — Then, according to you, no serjeant shall be 
made for necessity (a) &c. 

Genney, Serjt. — I have seen my master, Cheine(6), chief justice 
of the King's Bench, come into this court and require the Ser- 
jeants to be of counsel in a plea that was before him, and if they 
would not» he would have forejudged them from pleading in the 
King's Bench. 

Littleton, J. — And well he might (b'n potuit.) 

Genney, Serjt. — The statute of Westm. 1, c. 29 (a), wills, that if 
a countour or other shall do deceit to the court, that he shall 
have imprisonment for one year, and that he shall not be here 
any more in court ; and this statute is not intended of Serjeants 
at law only, for if an apprentice be found in deceit of this court 
he shall have the same punishment ; and, Sir, if an apprentice in 
the King's Bench be not of counsel by assignment (c), the justices 
can oust him from the bar &c. (d) 

The Pleadings in the above case, as preserved by RastelL 

BUI and Declaration* 
Memorandum — That on the 10th day of October in this same 
term, J. Paston, Knt., in his own proper person, exhibited to the 
justices here a bill against W. Jenney, Serjeant at Law, present 
here in court, the tenor of which bill follows in these words : — 
J« P., Knt., complains of W. J., Serjeant at Law, present here in 
eourt, for that the said W. unjustly detains from and does not 
render to the said J. 9.01, which he owes him &c. for this^ to wit, 
that whereas the said W., on &c. at the town of W. by his certain 
writing obligatory, granted that he was held &c. and to be paid 
&c. ; wherefore he says &c. ; and thereof he prays relief &c,, 
and he brings here &c. pledges to prosecute A. C. and B. D. 

Plea in Abatement of the BUI, 
And the said W. J., in his own proper person, comes and says 
that Serjeants at law, by the law of the land, have inherited and 
are inheritable (hereditati et hereditabiles existunt), and from 
time whereof the memory of man is not to the contrary, have in- 
herited to be impleaded, and have been impleaded in this court 
by original writs issuing out of the Chancery of our lord the 
king, and not by bill in the form aforesaid ; and this he is ready 

(a) Ante, 32, 71, 72 ; post. (b) Chief Justice of K. B. 1424. 

(c) i. e. refuses to be of counsel, when assigned. 

{d) Dyer, 71 b; Justice Mitchell's case, 2 Atk. 173; Butler v. Freeman. 
Ambl. 304; Maurice Savage's case, 1 Dougl. ^56; post, No. LXX. 
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to verify aa the coHrC &e» ; wherefore he does not intend that ^vp^d i^s 
the said ocmrt of the lord the king here will take cognisance of 
the )^a aforesaid without an original writ sued out of Chancery 
aa aforesaid &c. 

Dmn/urrer* 
And the said J. P. says, that to the matter of the said W. 
ahove alleged, he is not obliged, nor hy t^e law of the land it 
bound, to answer ; wherefore for that the said W. hath appeared 
to the said bill and makes to it no defence, nor in any way pleads 
in bar of the said bill, he prays judgment uid his debt aforesaid, 
together with his damages by reason of the detention of his debt 
to be adjudged to him &c. 

Joinder in Demurrer. 
And the said W., for that he has above alleged sufficient 
matter to take away the jurisdiction of the said court from taking 
cognizance of the aforesaid plea without writ original sued out of 
Chancery as aforesaid, and that the said W. is ready to verify 
that matter &c., which matter indeed the said J. P. has not 
denied, nor to it in any way answered, prays judgment, if the 
said court will take cognizance of the aforesaid plea, without 
writ original &c. — B-ast. Ent. 178 q* 



No. XXXIX. (a) 

Further as to the Prtvileges of Serjeants^ when Parties to an Action. 

In Dyer, 24 a, Englefield, J. said, that a serjeant might sue by 
writ of privilege in an action brought by him as heir, and that 
be himself had brought such an action when he was seijeant, 
against an abbot, who paid the debt ; but Fitzherbert, J. thought 
that a Serjeant, suing as heir, was not entitled to privilege. 

In Hambleton v. Scroggs and others (6), it was in K. B. hfAA, 
that a Serjeant may be sued in that Court by original (c), his 
practice not being confined to the Common Pleas. The GS\»e ifi 
thus repor tfid by Levin^s. *' In battery against them, Gilby pleaded 
son assault demesne ; Scroggs pleaded his privilege of Serjeants to 
be suable only in C. B., upon which the plaintiff demurred, be* 
cause he is not a sole defendant, but sued jointly with another. 

(a) Ante, 134. 

(fr) % Mod. 396 ; 3 Leviac, 129 ', shortly reported 3 Keble, 434. 

(e) The jurisdiction of the Court of King's Bench to hold plea of debt&e. by 
writ, was then s'recent usoi-pation on the part of that Court. Vide Com. Dig. 
titli Courts (B. 2.) ; 4 Inst. 76 ', 3 Bla. Comm. 43 ; mnt9, 44, n. (c). 
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Appendix. It was argued on his behalf, that serjeants and their servants have 
privilege of being only suable in Com. Banco, 1 Cro. Serjeant 
Hoskins*s Man's Case (a) ; and further, as to the being joined 
in one action, that where the action is joint and cannot be se- 
vered, there, if the defendants be sued jointly, the privilege of 
one is lost for want of privilege in the other (6). But where the 
action is severable, as in this case, the want of privilege in one 
defendant ought not to toll the privilege of the other. 

Curia. — A serjeant has no privilege against any Court of 
Westminster^ for he may practise in any court of Westminster ; 
and, in fact, they do practise in all courts of Westminster, and 
are not confined to the Common Pleas (c). But if a serjeant be 
sued in any other court than at Westminster, he may plead his 
privilege. Whereupon a respondeas ouster was awarded." 

A plea of privilege by a serjeant to the jurisdiction of the 
Court of King's Bench, was set aside for want of an affidavit 
that he practised exclusively in the Court of Common Pleas, in 
a case which is thus shortly reported by Sir John Strange ((/)• 
" He pleaded his privilege as a serjeant, with the writ (of privi- 
lege) annexed. But for want of an affidavit, that he had busi- 
ness there (c) and there only, the court set it aside" (/), 

In Pasmore v. Goodwin, Serjeant (g), Serjeant Darnel moved 
for an imparlance till the next term, because the defendant was 
an officer of the court (A), and the bill was not filed against him, so 
as to give him eight days within term to plead ; but the court 
held, that the day of the bill filed is one day, so that the plaintiff 
may give rules that day ; also they agreed that Swidays and 
holidays are to be reckoned in. And the clerks said it was 
sufficient that he had four days in term ; quod curia concessit, 
Mr. Clark said, that antiently there were two rules given, both 

(a) Called SerjeaDt Headly's serrant'a case, Cro. Car. 84. 
(6) Because otherwise the plaintiff would lose bis remedy by joint action. 
And see Turbill's case, 1 Sauod. 67. 

(c) It was part of the exhortation usually addressed by the chief justice to 
the new Serjeants, that they should ** keep the Common Pleas bar." — See Her- 
bert, Antiq. of Inns of Courts, 372. And see anU, 29, 217, n. (a), 233 ; Ser- 
jeant Maynard'i case. North's Life of Guildford, i. 220, (RoBcoe*s ed.) i. 235 ; 
port, 279, No. LXXIII. 

(d) Styles v. i\Jead, Serjeant, 2 Stra. 738. 

(«) *• There," of course, refers to the Common Pleas, though that court is 
not mentioned in the report, the whole of which is above set out. 

(/) It does not appear fiom this short note, whether the defendant was sued 
by writ or by bill. 

{g) 2 Salkeld's Reports, 517. 

(h) Port, 263. 
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four day rules ; the first was, ad respondendum, the second, ad Appendix. 
respondendum peremptori^; which two were now turned into 
one eight day rule. 

Serjeants, when plaintiffs, may lay and retain the venue in 
Middlesex in transitory actions arising in another county (a). 



No. XL. 



Vinter^s case-- Illegal Letters-patent revoked by the Kingf 

(Edward IF. J ore tenus. 

Be it remembered, that Tfiomas Croyton, who held, exercised 
and occupied the offices of coroner and attorney of the lord the 
king before the king himself for so long time as he should well 
conduct himself in the same, by grant of the king himself by his 
letters-patent, (as by the inrolment of the said letters, remain- 
ing in the court of our lord the king before himself, appears 
of record,) on the last day of June last past died, whereby the 
said offices became vacant, and were without any officer occu- 
pying them. Whereupon, on the morrow after the death of the 
said Thomas, in the said court of the lord the king before the king 
himself at Westminster, came one Thomas Vinter in his proper 
person, and brought there in the said court letters patent of the 
said the lord the king, to the said Thomas Vinter and Thomas 
Croyton made, of those offices, as he said : And he prayed the 
court there, that by virtue of the said letters, he should be ad- 
mitted to the said offices. And thereupon the justices of the 
said lord the king to hold pleas before &c., because the said 
offices are of great burthen and weight, touching as well the 
crown of the said lord the king as his advantage, and the com- 
monwealth, and require that he who fills them be discreet, learned 
and expert in the said offices ; and it is not possible that any 
one should sufficiently occupy and exercise the said offices, un- 
less he have been brought up in the same from his youth, and 
has had long and great experience in the same : nor has it ever 
been seen that any one was admitted in the same court to exer- 
cise the said offices, unless he were one who had been brought up 
in those offices, or had continued a long time in other offices in 
the same court ; and the said Thomas Vinter was neither brought 
up in those offices, nor in any office in the same court, as to the 

(a) Pra. Reg. 420. Aod see the cases collected in the notes to Tidd's Prac- 
Uce, 9th edit. 601, 602 j Serjeant Maynard's case, ante, 236 (c). 
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Appendix, same justices sufficiently appears ; by reason of which the said 
Thomas Vinter is altogether unfit to occupy and exercise the said 
offices ; and the grant of the said offices made to the said Thomas 
Vinter, and the said letters patent of the lord the king made 
to the said Tho. C. and Tho. Vinter, were void in law ; and the 
said Thos. Vinter they refused to admit to those offices then and 
there for the advantage of the said king and of his people. And 
aflerwards the justices of the said lord the king, to hold pleas 
&c. came into the presence of the said lord the king at West- 
minster, by command of the king himself^ and being there ques- 
tioned by the said lord the king as to the fitness and knowledge 
of the said Thos. Vinter to occupy and exercise the said offices, 
said that the said Thos. Vinter was unfit and inexpert in know- 
ledge and exercise to occupy those offices for the advantage of 
the king and of his people, for that he never had any exercise in 
the said offices, or in any office of the said court, nor was he in 
any way skilled or brought up in the said offices or in any of 
them, nor had he ever continued in any other office of the said 
court. And being further questioned by the said lord the king, 
who there was that that might be fit to occupy and exercise the 
said offices for the advantage of the king himself and of his people, 
they said that one John West excelled others in his daily and 
continued knowledge and training in those offices, and that for 
20 years he had remained in the said offices, and that he was 
expert and fit to occupy those offices ; wherefore the said lord 
the king, well weighing the premises, by word of mouth com- 
manded John Markam, chief justice of the king himself, William 
Yelverton, knt., Richard Bingham, knt., and William Bacon 
(Laken), justices of the lord the king himself, &c., then there pre- 
sent, that they should admit the said John West to the said offices, 
and should take his oath that he would well and faithfully exer- 
cise the said offices, and that they should institute and came to 
be placed the said John in those offices. By virtue of which 
precept, the said justices on the third day of July then next fol- 
lowing, in the court of the said lord the king, before the king 
himself at Westminster, admitted and placed him in the occu- 
pation and exercise of the offices aforesaid ; and they took his 
oath, and instituted and placed him in the said offices, as in the 
said court of the lord the king more fully appears on record &c. 
And aflerwards the said justices and the justices of the lord the 
king of the bench, being together in the Exchequer Chamber 
of the said lord the king, the said justices assigned to bold pleas 
before the king himself, informed the said justices of the bench 
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of all that they had done in the premises, enquiring from them Appendix, 

whether it appeared to tliem that they had done well and law- 

fully or not: who said that the said justices &c. had in all things 

done well and lawfully. And afterwards, the said lord the king 

by letters patent under his signet, commanded the said justices 

assigned &c. that they should admit no one to hold or occupy 

the said offices, but only the said John West, according to the 

form and effect of the precept of the said lord the king delivered 

by word of mouth to the said justices assigned &c., before 

made as aforesaid, notwithstanding the said letters patent to 

the said Thomas Vinter to the contrary (a), commanding besides 

to the said justices that the said letters under the signet should 

be inroUed in the rolls of his own court aforesaid ; as in the said 

letters of the said lord the king &c., here in the same court 

inroUed, more fully appears of record.— M, 5 Edw. IV. (1465), 

2 Anders. 118 ; Dyer, 150 b. 
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Letter from Mr, Justice Windham (r) to Lord Burghleyy \st January f 
1579-80, concerning certain persons ft to be called Serjeants. 

My very good Lorde. — It may seme strange that I am so 
bold to wryte unto you, where I knowe It doth become farre 
better men than I am, to attend in pson upon your Honor, in any 
aflfayre they are to deale in with your Lordship ; wherefor not 
want of dutye, but the cyrcumstances to be weighed in this 
manner of my advertysement, bredeth this boldnes in me to give 
you this understanding by wrytinge, for the dutye and zeale I 
owe to the good service of the comon welth ; that wbas there 
are certen names presented by the chyef justice (d) to my L Chan- 
celor, of such persons as are thought by some meet to be called 
Serjants at this present, I have thought good to geve you some 
secret advertysement of two of them, that in respect of suspi- 
cyon of theyr religion, the state of the government myght very 
well spare them. The one is Mr. Maryott of the Inner Temple, 
somewhat backwards in religion (e), and I think at the last call 

(a) In Dyer it is " praedictum T. V. coDtrarium peteDtem penitus recusant." 
(6) Ante, 38. (c) Sir James Dyer. (d ) Sir Thomas Bromley. 

(«) Looking back to the old leligion, semble. And see Dugd. Orig. Jurid. 
280 a. 
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Appendix. theare omytted out of the bill for that cause. In whose steade 
theare might be very well placed one Mr. Walker, of the same 
liowse, a doble reader, and known to be a very great practyser, 
and one not unknown to my Lord (a), but I think he was omytted 
by forgetfulnes. The other ys Walmsley (6), of Lyncolnes 
Inn, one lykewise not thought forward that waye (c) ; and therfor 
he was somewhiles kept from the call to the benche in that bowse. 
And in his place there may be supplyed one Mr. Atkyns, a 
reader of that bowse, and as auncient to any name (d ) in the bill 
for that bowse. He is knowen to be very well lerned, earnestly 
well affected in religion, and of good state of Lyvynge, and ys 
joyned in servyce in Wales with Mr. Puckering (e) in cyrcuite 
there ; and I take y t he was lykewyse forgotten ; for he ys very 
well accorapted of all them that knowe him. This advertyse- 
ment yt may please youre L to consyder of and securly to kepe, 
least my good zeal to the estate of this tyme may otherwyse 
brede me ofience of those that regard not some of these qual- 
lityes, that I take are so principally to be regarded in the choyse 
for this service ; and so, praying pardon of my longe trobling 
your Honor, take my Leave, this present Weddynsday, the 
xxviith of Januarie. 

Directed, Your L alwayes to commande. 

To the Right Honorable the Frauncis Windam (/). 

Lord Burghley and Trea* 
surer of England. 

Indorsed, 

Mr. Justice Wyndham, to my L 
Psons fitt to be chosen Sergeants. 

And on a slip of paper by the same hand. 
Of the Inner Temple, Mr. Walters. 
Of Lyncolne's Inn, Mr. Atkyns (g). 

(a) The Lord Chief Justice Dyer, by whom the hill, or list, of persons recom- 
mended as proper to be called to the degree of Serjeants, was preferred. 

(6) It appears, by Dugdale, that Walmesley, notwithstanding this caution- 
ary letter of Mr. Justice Windham, was chosen and called to be, and became, 
Serjeant in 1580, and was made Justice of C. P. on the accession of James L 
in 1603. As neither Walker nor Atkyns are included in Dogdale's list of Ser- 
jeants, the suggestions contained in the above letter appear to have been Uttlo 
regarded. 

(c) In the Protestant way, ut videtur. 

(d) Senior to any person named. 

(«) Serjeant 1580; Queen's Serjeant 1588; Lord Keeper 1592. Dugd. 
Chron. Jurid. 173, 175, 177. (/) Seijeant 1577 ; Justice of C. P. 1679. 
(g) Transcribed from the MS. in Biblioth. Lansd. XXIX., No. 12. 
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No. XLIL Affpendix. 

Common Serjeant of the City of London. 

This officer is called in old entries, sometimes communis ser- 
viens (a), less frequently communis serviens ad legem, sometimes 
communis narrator (6), sometimes communitatis narrator (c), the 
several terms being practically identical (d). Not being ad- 
mitted to his office by virtue of the king's writ, he has no right 
of audience in the Common Pleas ; but he takes precedence of 
those who are neither Serjeants nor king's counsel, and he sits 
within the bar, at nisi prius, with a silk gown. 

The Common Serjeant is mentioned in a charter of 12 Edw. IL 

(a) " £t qaod Camerarius, Cororouois Clericus, et Communis Serviens, Civi- 
talis pnedicts, per communitatem civitatis ejnsdem eligantur et amoveantnr."— 
Rot. Pat. 12 Edw. II. P. 2, M. 2. 

" Robertus de Edenorsore, Skryveyn (scrivener), attachiatus fuit ad respon- 
dendum tam Domino Regi quam Johanni de Wentbrigge Communi Servienti 
civitatis London., qui pro Domino Rege et civitate seqjoitor, de diversis falsifi- 
cationibus et deceptionibus per ipsum Robertam factis io civitate predict^, &c." 
—41 Edw. III., City of London Letter-Book, G, fo. 189. 

'* Ad quern diem Johannes de Wentbrigge Communis Servient in dictll civitate, 
qui pro orphanis sequitur, monstravit prefatis Majori, Aldermannis, et Came- 
rario, quod cum Thomas de Welford senior, civis et pannarius London., in tes- 
tamento suo legasset Johanni filio suo decern marcas, &c." — 42 Edw. II L Ibid, 
fo. 213. 

(b) " Johannes Roche, Communis Narrator,*' — 9 May, 50 Edw. III., 10 
Oct. 6 Rich. II. ; Letter- Book, H. folio 30. 

" In congregacione Majoris et Aldermannonim ac communis Consilii civi- 
tatis London, in Camera soperiori Guyhalde ejusdem civitatis, pro arduis diets 
civitatis negotiis ezpediendis, summunitorum, Johannes Weston, Communis 
Narrator ejusdem civitatis, tam ex parte diets civitatis quam cujusdam Jo- 
hannis Boureie, Civis et Tumour ejusdem civitatis, iisdem Majori, Aldermannis 
et communi Consilio conquerendo monstrabat, quomodo, secundum dicta civi- 
tatis consuetudines laudabiles hactenusqne usitatas et approbatas, &c."'— 23 
Nov. 4 Hen. IV. Letter-Book, I. fo. 17. 

*' Joliannes Weston, Communit Narrator civitatis London., ad cnjus officium 
de ratione pertinet, pro parte orphanorum diets civitatis, bona sibi qualiter- 
cumque pertinentia prosequi, monstravit Thorns Fanconer, Majori, &c." — 26 
July, 3 Hen. V. Ibid. fo. 166. 

(c) " Compotus Johannis Biyan, civis et piscenarii, redditus prime die De- 
cembris annoregni Reg^is Ricardi Secundi quarto, in Camera Guyhall, London., 
coram Johanna Eston, Ricardo Aylesbury, Aldermannis, Ricardo Odyham, 
Cameiario, et Radulpho Shode, Communitatis Narrators, auditoribus assignatis 
per WiLUSLMUM Walworth tunc Majorem, pro tempore quo ipse Johannes 
Brian fuit custos corporis et cattallorum Alicie, filie Johannis Reigner, Blada- 
rii, orphane dicte civitatis, ad instanciam Ricardi Fraunceys, piscenarii, tunc 
piesentis."— 1 Dec. 4 Rich. II. Letter>Book, H. folio 37. 

(d) Vide ante, 31, 32, 72. 

B 
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Appendix. 1318(a), wbich directs that the Chamberlam, Common Clerk 
(Town Clerk), and Common Serjeant be chosen by the com- 
monalty (6). 

The following statement of the duties of this ofiScer, is taken 
from a valuable Report of the Municipal Corporation Ccnn- 
missioners for Londmi and Southwark (c). 

" The duties of the Common Serjeant are as follows : To preside 
daily in one of the Courts at the Old Bailey, under His Majesty's 
Commissions, during the sessions of oyer and terminer and gaol 
delivery for the city of London and county of. Middlesex (for 
this purpose he is always named in the commission) ; to attend 
all meetings of the livery assembled in common hall, except for 
the election of members of parliament, and to report the choice 
of the livery to the court of Lord Mayor and Aldermen ; to 
attend all courts of aldermen and courts of common council, and 
to be in council with them, unless engaged in any other court on 
behalf of the corporation, or excused by the Lord Mayor. His 
attendance on the court of aldermen is, however, not often re- 
quired; and he is more properly the officer of the common 
council, as it is his duty to carry their bills to the aldermen; be 
attends more than half the number of courts of common council 
which are held in the year. His duty is also to attend the lord 
mayor on all public occasions ; to attend all committees of the 
corporation when such attendance is required; to attend the 
judges on the first day of Michaelmas term; to advise in all 
cases relating to the corporation, where it may be necessary to 
take the opinion of counsel; to attend the Guildhall sessions 
whenever the corporation have business there, and to act as 
counsel for the city when called on in Westminster Hall, or else- 
where : to superintend the management of the Orphans' 
Estates (cf), and to make out an inventory of the personal estate of 
deceased freemen dying intestate, upon application for inviescaig 
their personal estate in the Orphans' Fund for the beneic of their 
orphans, and to examine and sign the deeds and securities 
before the same have passed the lord mayor and court of alder- 
men. For the last thirty years he has not been called upon to 
exercise this function. 

Informations ex officio are also filed in the mayor's cour^ in 

(a) See the preceding page, note (a), 

(fr) 1 Maitl. Hist. 115 ; Stiype's Stow, BookV. p. 303; Norton, CoaaEaeiit. 
431 ; North's Life of Gaitford, (Ro8Coe*s ed.) n. 18. 

(c) Second Report, 83. 

(d) See the preceding page, note (c). 
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he name of the common seijeant, against persons obtaining their AppmnUt, 
freedom fraudulently, or eommftting any offence subjecting them 
to disfranchisement, (a) This is not of common occurrence. 
The public duties of the Common Serjeant interfere materially 
with any private practice which he may have as a barrister. 

His annual salary is 1000/. (b) He also receives fees on all 
cases and briefs which are sent to him on the part of the corpo- 
ratioa He has also some other trifling incidental emoluments ; 
thus he receives annually 21. 2s. (e) from the city impost on wine, 
received by the remembrancer, and a buck and a doe from 
the king*s park. 

His clerk receives 2L 13$, 4rf. annually for a Hvery," 



No. XLIII. 



Statutes to he surveyed by Judges and Serjeants, in order that they 
may he executed.—^ Rot. Pari. 276 a. S7 Edw. III. 1363. 

The Commons pray also, that the Great Charter, the charter 
of the forest, and the statutes heretofore made, and chiefly the 
ordinance of the last parliament, be firmly held and kept ; and 
that the justices of the one place and the other, and barons of 
the Exchequer, the king*s Serjeants, and other judges, be charged 
to survey the statutes and ordinances heretofore made, which 
have not yet been executed, and to shew to the great council ; 
so that our lord the king may ordain that the executions be made 
according to the ordinances and establishments, as well for the 
profit of the king, as for the quiet and use of his people. 

Akswer. — It pleases the king that it be so ; and if any one 
feel himself aggrieved against the form of any of the statutes, 
lei hkn come and allege his grievance, and right shall be done 
to him without delay, according to the fbrm and effect of the 
statutes. 

(a) The judgment at St. MartinVle-Grand upon a wiit of em>r brought on 
a judgment in the Lord Mayor's Court, upon an information by Nugent, Con>- 
mon Serjeant, in 1775, against Plumbe, for disobeying a precept from the lord 
mayor to summon the liverymen of the Goldsmiths' Company, of whioh the de* 
fendant was warden, to meet on the 12th August, 1770, in Common Hall, to 
receive the royal answer to the address presented by the City in Beckford's 
mayoralty, is reported in a separate duodecimo volume, published in 1782 at 
the expense and for the purposes of the Aisociated Livery, 

(b) Increased to 1500/. since the establishment of the Central Criminal 
Court, in 1834, under 4 & 5 Will. 4, c. 36. Ante, 175. 

(c) This payment, it is understood, has not been received by the present 

common serjeant. 

k2 
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No. XLIV. 

Royal Assent refused to BUI for Payment of Judges and Setjeants* 
Pees.—B Rot. Pari. 490. 1 Edw. IV. 1461. 

And also, that all Actis of Parlement afore this tyme made, 
for payment and contentation of ffees, reward, and clothying, of 
your Justices, Barons of your Exchequier, Sergeauntes to yowrt 
Lawe, and youre Attorney, be good, and in their force and effect, 
any statute, acte, or ordenaunce in this youre present Parliament 
made, notwithstanding. 

Answer, — As to this article, hit is thought necessary that they 
be truly payed, but not to affirm their assignment of payment 
and contentation by auctoritie of Parlement, but that it be at 
the kynge's pleasure. 
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Letter (a) under the Privy Signet, to Justices in a Special Asm 
in the County of Leicester^ between Blount, Knight, and othersy 
plaintiffs, and Hastynges, Esquire and others, defendants, re- 
quiring them to be cautious (5) in giving Judgment, and to alha 
both Parties to see the record. 

Depar le Roy. 

Chiers et foiaulx — Nous vous prions (c), que touchante une 
espa'le assise prise devant vous en Contie de Leyc', p'entre n're 
foial Chivaler, Joh'n Blount ((/), et n're ame Escuier (e), Joh'n 
Blaket (/), et autres, pleintifs, d*une part, et Richard Hastynges, 
Escuier (g), et autres, defendanz, dautre part, laquelle assise 

(a) CommuDicated by the Rev. George Oliver, of St. Nicholas Prioiy, 
Exeter. The original is among the maniments of John, the 16th Earl of 
Shrewsbury. The tenor of this letter, and the circumstance of its bearing date 
at Eltham, (the favourite residence of Richard II. but not of his successor,) in- 
•dependently of the direction, tend to shew that it proceeded from the fonner 
prince. See notes (a) and (6) in the next page. 

(6) As the assise had passed for the plaintifis, the caution seems to be re- 
quired by the king with a view to the interests of the defendants. 

(c) It would be curious to ascertain at what period, and under whatcircom* 
stances, such humble language was used by this prince. 

(d ) Vide Abbrev. Rot Orig. 243, 70, 29. («) AnU, 193. 

(/) Vide Rot. Pat. 280 b, m. 7. 

(g) Qu. Whether this is the Richard Hastynges, who in 12 Heniy IV. was 
restored in parliament to the lands forfeited by his brother Ralph, bebeided for 
treason 6 Henry IV. See 3 Rot. Pari. 633 a. 
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est passee pour lesdiz pleintifs, sicome entendu avons, vo' vuillez Appendix. 
faire le record et proces du juggement par vous ent rendu ou a 
rendrer^ par bonne et meure delib'acion, sanz aucune haste en 
faire a la pursuyte de nullui, autrement q' le leye veult ; Et que 
nosdiz Chivaler et Escuier pourront avoir veu du dit Record, 
devant que nulle copie en soit deliv'ee a aucun autre. Donne 
soubs n're signet, a n're raanoir de Eltham, le second jour de 
Ffevrier. 

Indorsed, 

A noz chiers et foiaulx, William Thirnyng(a), et Hugh 
Huls(5), noz Justices assignez en une espa'le assise en 
Contie de Leyc', et ascun de eulx (c). 



No. XLVI. 

Extract from answer delivered in the House of Lords f 1 6 January, 
1769, by Wilmot, C. /. of Common Pleas, on the opinion of all 
the judges present, upon the following question put to the judges. 
Whether an information jiled by the king's solicitor-general dur^ 
mg the vacancy of the office of the king^s attorney-general, is 
good in law {d), 

'* 1 find no traces of such an officer for centuries after the Con- 
quest; and that great antiquarian, Spelman, under the word 
' Serviens ad Legem, considers him, upon the authority of pas- 

(a) William Thiming was appointed justice of C. F. 11 April, 11 Rich. II. 
(1388). Dugd. ChroD. Jurid. 109. He was a trier of petitions in 13 Rich. 
II. (3 Rot. Pari. 257), and in subsequent parliaments of Richard II. (i6. 277, 
284, 300, 309, 329, 337, 348,) and Henry IV. (16. 416, 455, 486. 523, 545. 
567, 609, 623, 648 ; 4 Rot. Pari. 4.) In 1396-7, he was made chief justice 
of C. P. (Dugd. Chron. Jur. 1 11 ; 3 Rot. Pari. 358.) In 1399 he was appointed 
with others to receive from Richard II. his resignation of the crown (3 Rot. 
Pari. 416), was one of the commissioners to pronounce the sentence of depo- 
sition (16. 422) ; and, in the name of the proctors deputed by the three estates 
of the realm, stated that they resigned (more properly renounced) their 
homage and fealty to that prince (16. 423, 424). He was reappointed chief 
justice of C. P. by Henry IV. (Dugd. Chron. Jurid. 113 ; 3 Rot. Pari. 454, 
456, 630, 578, 671 ; 4 Rot. Pari. 7, 17.) 

(6) Hugh Hnlse was appointed justice of K. 6. 20 May, 12 Rich. II. 
(1389). He was a trier of petitions in 18 Rich. II. (3 Rot. Pari. 330), and ia 
several subsequent pariiamento. (16. 338, 348, 416, 455, 486, 523, 546, 568, 
m9, 623, 648 ; 4 Rot. Pari. 4, 16, 35.) 

(e) And see 3 Rot. Pari. 311 a; North's life of Guilford (Roscoe's ed.) 

(d) Wilkes v. The King, Wihnot's Opinions, 328; 19 Howell s State Trials, 
1 129; Brown, P. C. Ist ed. vi. 345, 2ad ed. iv. 360. 
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Appendbf. cages Cited out of Bractpn, as the great i)68cer for pleas of tfae 
" crowa(a)» and thinks the king had a serjeant in every county (6) 
for that purpose ; and in the prodamatioo made even at this day 
before any criminal trial begins^ the king's seijeant is roentioDed 
even before the attorney; and the 5 Ed w. III.c. 13, which gives 
an averment against the sheriff's return of imprisonment in 
eases of outlawry at the king's suit, mentions the king's seijeant 
before the attorney, and subjoins ' or any that will sue for die 
king/ (c) which is a strong indication that the king's suits were 
not considered as then appropriated to his attorney, and he had 
not then so much as the name of ' attorney-general,' which means 
no more than the person generally employed to sue and defend 
for the king, exactly in the same manner as the person generally 
employed by your lordships, in your suits, is called your lord- 
ships' attorney, without putting the addition of ''general" toit((Q; 
and the suits instituted by the king's attorney, or by your lord- 
ships' attorney, are both instituted either by special and particu- 

(a) ** Vicecomes vel Servians regis." Bract. 157 b« 

(b) " Rex concessit ThomaB Chaumbre, ad placitum, officium scmtatorisetde 
water bailiffe, in portibas Tillaram de Corke, Yoghall, Kinsaiie, Lepersilood 
(qu. Lapen' Island, a lazaretto), et Dangle, in oeoi' de Corke, et offieinm eapi- 
faZti 9mJ0neuB infra eondem oomilat'."— Rot. Pat. 236. 

*' Rex constituit servientem suum (without saying ad legem) XhomamCovele, 
attomatam suiim, ad negotia sua, coram ipso, prosequend*. 

" Idem efficitur coronator ac attomatus regis in Banco suo." — Ibid. 236. 

" WilFua de Lodyngton, attomatus Regis in Communi Banco, et in alijs 
locis qiiibuscuoque, ad placitum regis." — Ibid. 337. Lodyngton, therefore, wbo 
not being a serjeant could not plead or be heard as an advocate in the Court of 
Common Pleas, was oapable of performing, what at that time was considered as 
the proper bnsiness of the king's attorney. And see pott. No. LXVI. 

(•) The abbot of Fiscamp (Fecamp) was summoned to answer the lord the 
king of a plea by what warrant he holds the manor of Stennings, which is of 
ancieat demesne of the crown of England, as is said : Whereupon William de 
Penebvrg, who prosecates for the king, says, that the Lord Henry the king, 
flither of our lord the now king, was in seisin of the said manor. And the said 
William being asked, by whose command he brought that writ against the said 
abbot, Of by whose authority, says, that he did it by his own proper authority, 
without command of the chancellor or other ministers of the king, fbr this that 
the attorney of the said abbot formerly denied before the king that the said 
manor was of the ancient demesne of the king's crown &c.; therefore the samt 
William is committed to prison. P. 9 £dw. I. Plac. in Dom. Cap. Westm. 
asserv. Abbr. 273 a, b. A person who presented himself as procurator for the 
ordinary, without an authority in writing, was punished by impzisonmeDt 
Britton by Wingate, 11. 

(d) A man is bound by the act of his attorney-general, as well at by the art 
of his attorney ad luerandum vel perdendnm In a particalar caiue« pQ^ ^ 
Norfolk's case, M. 39 Hen. VI. fo. 32, pi. 4d. 
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lar directions, or under a general authority, which is equivalent 
to a particular direction for every particular suit (a) ; and a suit 

instituted by the attomey-general is entitled the " king and /' 

and the jury are sworn " between the king and ," in the same 

manner as in suits between private individuals. 

Whether the king, when there is an attorney or solicitor- 
general, might by one of his Serjeants, or by his solicitor, when 
there is an attorney, now file either a civil or criminal informa- 
tion, it is not necessary to determine ; but the passage cited out 
of the Harleian Manuscripts (6), does not decide in the negative, 
for the first part, in Henry the Eighth's time, orders the king's 
solicitor to stop one prosecution and commence another. The 
office of attorney-general was either vacant or full at that time ; 
if vacant, it proves the solicitor stands in his place ; if full, it 
proves that by particular order, the king's suit is not inseparably 
attached to the office of the king's attorney. The latter part of 
the passage, containing the resolution of the 1st and 2d James I., 
is only the adjustment of a dispute between the attorney-general 
and the king's Serjeant, — whether the king's serjeant could insti- 
tute a suit so as to privilege it with respect to fees &c. in the 
ordinary course of proceeding ; - and it was determined to belong 
to the attorney-general in opposition to the Serjeant's claim ; but 
it does not follow from thence, that the king, if he had pleased, 
might not have empowered one of his own Serjeants to commence 
it ; and a special antecedent direction could not be necessary ; 
for if the king afterwards avows the suit and pursues it, it is a 
principle and maxim, that ** omnis ratihabitio mandato aequipa- 
ratur;" but there is no occasion in this case to have any recourse 
to such a ratification ; for the solicitor-general is the " secunda- 
rius attornatus" (c) ; and as the courts take notice judiciaUy of the 
attorney-general (d), when there is one, they take notice of the 
solicitor- general, as standing in his place, when there is none {e). 

(a) " Thomas Tykhull, attornatus domini regis in Communi Banco, et in 
omnibus aUiscuriis,quamdiu ae bene gesserit.'* — 11 H. IV., Hot. Pat. 256 a. 

David Holbccke* placitator et attornatus regis in Southwall. et Northwall. 
in 1 Rich. II. (1377), ib. 197 b. This Holbecke was a Welshman, and was 
excepted out of the disabling statutes of 2 Hen. IV. c. 12 and 20. 3 Rot. 
Pari. 590 b, 600 b. 

Office of king's attorney in Denbigh, saved to H. Lloyd, 6 RoL Pari. 351, a. 

(6) Harl. MSS. i. No. 1226 ; 19 How. St Tr. 1102. 

(c) 28 May, 1644, the Long Parliament made an ordinance " for Mr. Soli- 
citor's doing all acts which ought or may be done by Mr. Attorney-General." 

(d) 3 Mann. & Ryl. 135. 

(e) As to the course pursued by the attorney and solicitor-general upon grants 
of patents for inventions, see ante, 150 -, Smith on Patents, 81, 82, 83, 98. 



Jppmrfifw 



( 2*8 ) 

No. XLVII. (a) 

Creation, alteration, S^c. of Courts. 

Lord Coke says, " In the reign of Henry VIII. the Masters of 
Requests thought (as they intended) to strengthen their juris- 
diction, by commission to hear and determine causes in equity. 
But their commission, being not warranted by law, (for no court 
of equity can be raised by commission,) soon vanished, for that 
it had neither act of parliament nor prescription time out of mind 
of man to support (5)." 

" The king cannot grant by patent a chancery to another; for 
the common law is the inheritance of every man, and the kiDg 
cannot prejudice any in his inheritance (c)." 

** The king cannot grant that the council of York shall hold 
plea, by English bill, of an obligation or matters triable at com- 
mon law, for he cannot alter the law, which is the inheritance 
of every man (d).*' 

A writ issued to the escheator of E. to inquire what larceny 
one John had done to one W. By which it was found that the 
said John had stolen 20 gallons of wine, taken &c., and ano- 
ther as accessary. And this indictment was sent into Chancery, 
and afterwards sent into the King's Bench, and the justices 
would do nothing because the writ was issued against law (e). 

Where rape is made felony by statute, it is not inquirable as 
felony unless before justices who can hear and determine felony; 
the king cannot make it inquirable in leet by his grant, nor grant 
the leet to be of other nature than at common law; for the 
grantee cannot have the court in a different form from that in 
which it has been used. T. 6 Hen. VII. fo. 4, pi. 4. Lord Chief 
Justice Brooke, adds, " And so see that the king cannot alter a 
law by his grant, and yet he may grant conusance of pleas, 
but not to alter the nature of the plea, nor the nature of the 
Court (/)." 

Nathaniel Bacon says. " And whereas Henry the Eighth had 
gained to himself and his successors, a legislative power by pro- 
clamation, the parliament in Edward the Sixth's time took the 

(a) AnU, 86, 87, 88. (b) 4 IdbU 97. 

(c) Andrew v. Webb, 2 Roll. Abridg. 164. 

(d) Guy V. Bishop of York, ibid. " The king cannot make a court of Eqaity 
by his charter or commission; but he may make courts of Common Law, and 
the trial shall be by jury." — Archbishop of York's case, Jenk. 285| pi. 18. 

(«) 42 Ass. fo. 260, pi. 13. 
(/} Bro. Abr. Patents, pi. 53. 
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same quite away, and reduced proclamations into their former Apptndi9i\ 
sober posture. The like may be observed of the power of the 
parliament in ordering the lives, members, and estates of the 
people in matters criminal, and in making and altering courts of 
justice, and bounding their power, altering their process, abridg- 
ing their terms for judicature, reforming errors in pleading, 
amending common conveyances and assurance, as in passing 
fines with proclamations — their course in counties palatine — 
limitations of prescription, fraudulent deeds, recoveries by collu- 
sion (a) &c., — in all which the crown had no power but in and by 
the parliament. Many particulars more might be added, if the 
matter so required; for the statutes are more full in these later 
times than formerly, and may soon lead us beyond a just period 
in so clear a matter." — Bacon on Government, cap. 36, p. 165. 

Opinion of Lord Keeper Guilford as to alterations in the courts 

by authority of the judges, 

" That if any public order of men, or their employments, were 
mischievous to the public, it was for the parliament to remove 
them ; and even they have always had a regard to the profits 
of officers, and seldom do any thing to their prejudice. And it 
is pretended that such interests hinder regulations in parliament. 
But that need not be so ; for the parliament can make them com- 
pensation ; but a judge hath no power or reason to alter the state 
of the offices under his judicature, but, to reduce them to order, 
and keep them up to reason and duty, is sufficient." — North's 
Life of Guilford, ii. 84, Roscoe's edition, i. 433. 



No. XLVIIL(fl) 

Judicial notice to be taken of the Practice of one of the Superior 
Common Law Courts. M. % R. 3,fo, 9, pL 21 ; S. C. and S. P, 
Bro, Abr. Replication, ph 68. 

In a writ of error sued in the King's Bench, on a judgment 
given in the Common Pleas, the error assigned was this: Afler 
the parties had pleaded to the country, the jury was respited 
&c. until such a day &c., and there was no entry of any day 
given to the parties, viz. idem dies datus est partibus prse- 
dictis, &c. And aflerwards this was assigned on the roll for 
error. The plaintiff in the original plea said and alleged, that 

(a) Ante, 92. 



1 
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J^ppmdvc. the custom in the Commcm Bench is, and from time whereof Sec. 
was, that upon any continuance after issue joined the jury (is 
respited) in manner and form aforesaid, and not otherwise, and 
without any day given to the parties. £t sic in nullo est erra- 
tum. And after the whole matter was shewn to the court here, 
the court was of opinion that there was no necessity for such a 
replication to the error assigned, because it cannot be tried by 
the country, or by the certificate of the Court of Common Pleas, 
but the court here ought, de jure, to take cognizance of such a 
custom (a), and to decide accordingly ; because all Courts of Com- 
mon law are the king's courts, and each court is bound to know 
the proceedings in any other court &c. here &c., but not of odier 
courts in cities and counties &c. 



No. XLIX. (b) 

Necemty of observing usual comne in appointing Officers. 

1. Appointment during pleasure, where it should be during 

good behaviour (c). 

An appointment of an officer in other manner than the law 
directs, is void. As where the custos rotulorum nominates A. B. 
to be clerk of the peace during pleasure, instead of quam diu se 
bene gesserit, this is no execution of his authority, and the no- 
minee has no title (d). 

2. What employment, an office. 

Coleman moved for the plaintiff to be restored to fees taken 
by the defendant, as custos brevium, from the plaintiff, who was 
his clerk; and, per totam curiam, the clerks bred up in the 
office, as in the Crown Office, ought of right to succeed each 
other according to their antienty ; so in Prothonotaries place of 
C. B., and they cannot be turned out without cause, although 
the chief officer be responsible for their misdemeanors ; and any 
imployment out of which one cannot be turned without cause 
(as this of transcribing records) may be called an (^ce (c). Ordi- 
natur, that he pay back the fees and restore possession accord- 

(a) The precedenU of each court are sufficient warrant for their proceedings 
in the same court. — Jurisdiction of the Court of Common PUas, 12 Co. Rep. 
109. (6) Ante, 10. 

(c) As to the mode of appointing to an office in C. P. vide post. 

(d) Rex et Regina t. Owen, 4 Mod. 293. 

(e) As to Serjeants having an office, see mite, 27, 194, post 262. 
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ing to tbe last rule, without any allowance unto the custos Appendix, 
breviuoi's son for his transcribing as grantee of his father (a). 

S. Grant of Office of Chief Prothonotary to two, void. 

Note. — That Sir John Fogge (6) brought a patent into court, 
and prayed that it might be allowed. And the patent was read; 
which was, that the king granted to him and his son, the office 
of chief prothonotary of the Common Bench for the term of 
their two lives. The justices would not inrol the said patent, 
because the king cannot grant the said office to two; for the 
rolls cannot be in the keeping of two men; for if this grant 
were effectual, he might by the same reason grant it to twenty 
men, who cannot sit in this Place, nor have place to sit. And 
also it was held by all the justices of the one bench and the 
other in the Exchequer chamber, that the grant was void. And 
it was also held by them all at the same time, that if the king 
made them [ceux, query deux] chief justice in any of the benches, 
the patent is void, and, if they occupied by this patent, all that is 
done before them is error. 



No. L.(c) 

Petition of Commons that Justices and Serjeants might record (inrol) 
Attorneys in all Courts, Refused by the King (d), 

** Also beseech the commons, that, whereas heretofore none of 
the king's justices of the one bench or the other, nor the chief 
baron of the exchequer, had power to record attorneys except 
in the places in which themselves were justices or judge, except 
the chief justices of the one bench and of the other, and in 
many counties of England none of the said justices or chief 
baron come there, and some who have been or are impleaded or 

(a) Winford's case. North's Life of Guilford, Roscoe's ed. i. 389 ; Hum- 
phiyes ▼. Paget, 1 Keble, 689. And see the repealed statute 15 £dw. III. 
c. 4, Ruffhead, App. 36; M. 39 Hen. YI. fo. 34. pi. 45. 

(6) Fogge*8 case, T. 18 Edw. IV., fo. 7, pi. 6. Fogge appears to have been 
a aealoQs Yorkist, and as such knighted and rewarded by Edw. IV. on his ac- 
cession in 1461, vide 5 Rot Pari. 472 a, 526 b, 583 a ; 6 Rot Pari. 81 b. 
He was attainted in 1483 as one of a great number of persons, (amongst whom 
is Thomas Vandyke, late of Cambridge, Nigromancer,) engaged in Bucking- 
ham's rebellion against Richard III. 6 Rot Pari. 245 b, but restored in 1485, 
opon the accession of Henry VII. Ibid. 273 a ; Ibid. 356 a, 

(0 AnU, 11, 24, 45, 47, 48, 124, 128. 

(d) Rot Pari. 80 a, 3 Hen. V. 1415. 
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App§»dix. impleading, were or are decrepit, some so old, some so sick, and 
detained with such infirmities, some occupied in the service of 
our sovereign lord the king, or otherwise, ahout such business, 
that they for these causes and the like cannot well come to the 
courts of our said lord the king in their own person, whereby 
many have been put to great loss, and some disinherited to their 
great hurt : May it please our said sovereign lord to order, by 
the assent of the lords spiritual and temporal in this present 
parliament, that each of the said justices and chief baron afore- 
said, and each of the hinges Serjeants have power to record attor- 
neys in whatsoever place or court of our lord the king, as well 
in Chancery, King's Bench, Common Bench, and Exchequer, 
as in other places and courts of our said lord the king ; and 
that all the bills of attorneys (a) by them or any of them taken 
or recorded in any place or court of our said lord the king here- 
tofore, be of record and have force, as well in pleas determined 
or pending, as in pleas which shall hereafter be commenced. 

Angwer. — Let it be as it has been used before in this case." 



No. LI. (b) 

King*s Serjeant, to be sworn to give CounsaU to poure Men without 
taking eny good(c). — 4 Rot. Pari. 201 6, 2 Hen. VI. (1428.) 

Amongst certein provisions for the good of the governance of 
this land, that the lordes, which ben of the K counsaill, desireth. 

Item, that the clerc of the counsaill be sworn, that every day 
that the counseill sitteth on any billes bitwyx partie and partie, 
that he shall, as far as he can, aspye which is the porest suytur's 
bille, and that first to be read and answered^ and the kings 
Serjeant to be sworne trewly and plainly, to yeve the poor man, 
that for such is accept to the counsail, assistense and trewe coun- 
saill in his matere so to be suyd, wythout eny good takyng of 
hym, on peyne of discharge of their office ((/). 

(a) Warrants of attorney. 

(6) Ante, 41. (e) q. d. money or any other valuable thing, 

(d) The office of king's serjeant, not the office of Serjeant, as to which latter 
office, see ante, 27, 194, 250. 
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No. LII. 

Aula Regis (a). 

The resolution of the authority of the Aula Regia^ into the 
independent jurisdictions now exercised hy the Courts of West- 
minster Hall, appears to have taken place very gradually. In 
the first stage of the transition, the King's Bench, Common 
Pleas, and Exchequer have heen represented as acting in the 
nature of committees (6), to which the king was in the habit of 
referring particular branches of the business of his supreme 
court, or Aula Regia(c). That the severance was not complete 
at the beginning of the fourteenth century, may be seen by the 
following entries on the rolls of the King's Bench (coram Rege), 
Pasch. S3 Edw. I. (1305), consisting of ninety-eight membranes. 
" Membr. 1. — Pleas befote the lord the king at Westminster, 
of the term of Easter, in the 33d year of the reign 
of King Edward, son of King Henry. 
^2, — Pleas in the parliament of the lord the king at 
Westminster, on Sunday next after the feast of 
St. Matthias the Apostle, in the 33d year of the 
reign, &c. 
44. — As yet of Quinden. Pasch. Charter of Liberties 

of the Town of Kyngeston-upon-Hull. 
95. — Roll of attorneys. 

Mich. 33 & 34 Edw. I. (1305.) 
Membr. 1. — Roll of pleas before the lord the king at West- 
minster, of the term of St. Michael, in the 3Sd 
year, ending, and the 34th year beginning, of the 
reign, &c. 
26. — Roll oijines before the king, of the term of 
St. Michael, in the 33d year of the now king. 
100. — Roll of^nes before the lord the king, of the 
term of St. Michael, in the 33d year. 

(a) AnU, 27, 28, 67, 171. (b) Palgrave's Commonwealth, 291. 

(c) Id the Great Roll of 9 Rich. I., rot. 11, tit London, et Middlesex, is an 
entry by which Robert Blund, of London, renders account of half a mark, that a 
concord made between him and Roger de Ginges, in Curia Regis, may be 
written in the Great Roll, respecting land which a former tenant had quit 
claimed to Roger, the conusor, before the king's justices at Westminster, 
" coram jutticiariis domini regis apud W" Madoz, Baronia Angl. 229. It 
does not appear in what reign this fine had been levied. ** Magna Curia," 
Bract. 105 b. 
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A fptndUt. 101. — Record delivered (porrectum) before the king, 

by the hands of William de Bereford and Roger 
de Heigham, justices of the lord the king, as- 
signed to hear and determine plaints within the 
liberty of the bishopric of Durham. 
104. — Roll of attorneys, of the term of St. Michael, at 
Westminster, in the 53d year ending of the reign 
of King Edward. 
In Easter Term, 34 Edw. I., and in Hilary and Easter Term, 
35 Edw. I., the King's Bench rolls contain similar entries of 
rolls of fines and of attorneys, and in the latter of these terms 
(meinbr. 47)> we find a petition sent by the counsel, for Hugh 
de Curteneye {a). 

Going back to the Common Pleas records of T. 1 Edw. I., 
we find memoranda of moneys paid into the king's receipt (6), 
and Starrs (6), which are matters properly cognizable in the Ex- 
chequer (c); and in T. 18 Edw. I., pleas before John de Metting- 
ham and his companions («?), which would be Common pleas, 
inrolled with " Pleas before the king and his council, in his 
parliament afler Easter, between William de WesthoU and Mat- 
thew del Exchequer," and with a roll ** de attornatis et plevinis, 
coram J. de Metingham et sociis suis, justiciariis domini regis de 
Banco apud Westm (e)." 



No. LIII. (/) 

Authority of Crown vn altering form of Commissions, ^c, 

1. Commissions of Justices of Oyer and Terminer, and to levy 

Ships. 
** Commissions are like to the king's writs. Such are to be al- 
lowed which have warrant of law, and continual allowance in 
courts of justice. For all commissions of new invention are 
against law until they have allowance by act of parliament. 
Commissions of novel inquiries (g) are declared to be void; 
commissions to assay weights and measures (being of new in- 
vention) are declared to be void, and that such commissions 
should not be after granted. So as a commission is a delegation 

(a) Probably a Petition of Right for the Isle of Wight, as heir to Isabella de 
Fortibttt, who had sold the island in a rather mysterious manner to Edwaid I. 
See the inquiry and proceedings, 1 Rot. Pari. 334 a, 336 a. Worsley, I, W. d9. 

(6) Membr. 8, 12, 15. (e) Mad. £zch. c. vu. s. 4. 

(d) Anu, 46, 119, 169. (e) Plac. Abb. 172. 

(/) Ante, 10. (g) 18 Edw. III. c. 1. 
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by warrant of an act of parliament (a), or of the common law, Appendix. 
whereby jurisdiction, power, or authority is conferred to others, " 
sapientis judicis est cogitare, tantum sibi esse permissum quan- 
tum commissum et creditum. And it is a good rule for all 
commissioners to hold the like, and ever to keep themselves 
within their commission. 

** The commons do petition, that certain commissions lately 
sent to cities for the making of certain boats and ballingers, 
being done without assent of parliament, might be repealed." 
The king doth answer, •* That after conference with the lords, 
reasonable answer should be made (6)." And that these com- 
missions took no effect, appearetb in this, that no further com- 
plaint was thereof made ; and no such commission was ever after 
granted. 

At the petition of the Commons, the king (c) granted that one 
Bennet Willman, who was imprisoned to answer before the Con- 
stable and Marshal of England, should be tried according to 
the common laws of this realm, notwithstanding any commis- 
sion to the contrary. And thereupon a writ(c^) was accordingly 
directed to the justices of the King's Bench, as there it ap- 
peareth. Of these kinds many more authorities might be cited, 
but let us return to our justices of oyer and terminer. 

In the reign of Edw. III. the justices were so careful that no 
innovation should creep in concerning commissions of oyer and 
terminer, that certain justices having their authority by writ 
where they ought to have had it by commission (e), though it 
were of the form and words that the legal commission ought to 
be, John Knivett, Chief Justice, by the advice of all the judges, 
resolved, that the said writ was contra legem. And where 
divers indictments were before them found against T. S. the 
same, and all that was done by colour of that writ was damned.*' 

(/)• 

(a) 18 Edw. in. c. 4. 

(6) This is not correct. The repeal was immediate. The answer, as it stands 
in the Parliament Roll , was thus : '* A quoy leur fient respondnz, que le Roy voet 
qe mesmes les CommissioDS soient repellex en toutz poinfli. Mais pnr la grande 
necessite q*y ad des tielz vessels pur defense du roialme en cas qe guerrss so 
preignent, le Roy voet comuner de celle matire ovesq. les seigniors, et puis 
apres le monstre as ditz communes, pur ent savoir leur conuil et advis celle 
partie." 3 Rot. Pari. 458 a. A very different course was pursued with respect 
to ship-money by Charles I. And see Chambers ▼. Brumfield, Cro. Car. 601. 

(c) ** At the request of the Commons, and by the advice and assent of the 
Lorils in Parliament." 3 Rot. Pari. 530 b. 

(d) Set out, ibid. (e) 42 Ass. fo. 260, pi. 12. (/) 4 Inst. 163. 
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Appendix. g Iniuffieietfcy of King's Writ under Great Seal to mate 

Justices of Assise (a). 

In the Exchequer Chamber, all the justices were assembled now 
again upon the matter aforesaid of the special association of assise; 
and now, at this day it was demanded by the justices, of the par- 
ties, whether they had brought any precedents, and whether such 
associations have been had before this or not, &c. And the par- 
ties said, that they had not made search for any precedents. And 
the justices said to the parties, we were agreed the last day that 
precedents should be searched by you ; and when we had had 
view of the precedents, then that we should be advised by them, 
and upon them ; and therefore search for precedents, and if none 
can be found, then we must do and adjudge as it seems to us hy 
reason. And thus we ourselves then will make our own prece- 
dents. But before you have ascertained that there be no pre- 
cedents, we will not act or pass in this matter, but we will be 
advised of this matter ; for the matter is not light, but doubtful 
(n'est legier mes douteux), and divers questions and doubts 
thereupon : one, whether special assbciation shall be or not ; 
another, whether the commission of association ought to have 
been shewn at the assise before the justices, as well as if Thomas 
Billing (6) had been there ; another, whether this writ which comes 
to the justices of assise, be a sufficient xoarrant to them to prove that 
Thomas Billing was associated to them without shewing any otker 
authority. So, whether this notice by such a writ was sufficient 
or not, &c. And the justices said, although the parties kaoe 
laboured to the king to have us here together, or otherwise by iht de- 
sire of Lord Shrewsbury we are assembled here, still we must ad- 
judge and do according as the law wills, and to that we are bound; 
and we will willingly deliver the parties, but still it is necessary 
that we should see precedents, and according to that to be ad- 
vised ; or although no precedents can be found, still it is neces- 
sary, for us (c), who shall judge the law, to be well advised, since 
for a long time, to wit, these 20 years or more, there has been 
great doubt upon such special association, whether it lies or 
not. And also other doubts there are in the case before, and 
therefore we will be advised until next term, for this term is 
drawing to an end ((/). 

(a) Ear] of Shrewsbury v. CouDtess of Shiewsbary and Lord lisle, iD 1466. 
Loogo Quinto, 137 b. 
(*) rid«pMt, 273. 
(e) <* Vous" is here printed, instead of " nous.'' (d) Est al fine. 
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And afterwards, ih H. 5 E. IV., all the justices were assem- Appendix. 
bled in the Exchequer Chamber, and there by their advice 
H seems that Thomas Billing was not associated by the said 
writ, rehearsing that he was associate, and commanding to them, 
so. the justices of assise, to admit him, for a writ cannot make a 
justiccy but a justice must be made by commission (a), and otherwise 
he has no power, nor can he be justice ; so the said writ of ad- 
mission is not sufficient warrant to make him to be associate and 
justice with them ; but e contra, a justice may be discharged (6) by 
a writ under the great seal, as the said writ of admission is, &c.; 
and so it seems to the justices in the Exchequer Chamber, that 
by the said writ there is not sufficient warrant to the justices of 
assise to prove Thomas Billing to be associate to them, although 
by special association it might be ; for if Thomas Billing had 
been there, still it was said (hat it was necessary he should have 
his patent of association, and that ought to be read in court, and 
otherwise the justices oi assise shall not be bound to admit him, 
unless he v^ere there with his warrant and his patent and com* 
mission of association had been there, but the recital of (c) the 
writ of admission as before cannot make a justice of assise, sc. 
to be associate to the said general justices of assise, for such a 
writ cannot make a justice^ but it is necessary that a commsmn, 
which is the king's power, should be made and shewn and appa- 
rent to the general justices of assise ((f). 



No. LIV. (e) 

The King's Serjeants called upon to support an Outlawry^ — to shew 
(he King*s Title in Quareimpedit, — to impugn a Vardon, — and to 
skew the King's title upon a Petition of Rights — upon a Tenure in 
Capite (/), — and upon a Traverse of Office. 

1 . To support an Outlawry against Error assigned. 
Super quo, scrutatis brevibus de banco hie, justiciariis hie 
satis constat, quod non sunt nisi tantum 2 brevia de capias 

(a) But though a writ canuot supply the place of a commission by letters 
patent, letters patent may be substituted for a writ, as in the case of peers and 
knights, ante, 178. And see post, No. LX VII. 

(b) So a Serjeant, ante, 194. (c) Quaere, " in." 

(d) And see F. N. B. 185 E. (e) Ante, 190, 191, 206, 243. 

(/) Every tenure is a tenure in chief or in capite, of some one, as the term 
imports nothing more than immediate tenure, whether the tenure be of the king 
or of a subject. Thus, if A. hold of B. and B. holds of C, A. is tenant in 
capite to B., and B. is tenant in capite to C. ; and, e converso, B. is chief lotd 
(capitalis dominus) of A., and C. is chief lord of B.; but A. is not tenant in 
capite, but under-tenant (tenant paravaile, par a-val) to C, and C. is not chief 

s 
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Appindir. retQinat. vetsus pref. I. S. et L. W. in pd'o placito; et similiter, 
per inspectionem rotulorum in banco hie existentiuro, eisdem 
justiciariis satis constat de recordo, quod non sunt nisi tantura 
2 brevia de capias versus prefat* I. S. et L. W. ante emana- 
tionem dicti brevis de exigendo retomata in dicto placito ; ob 
quod quesitum est a serviendbui domini regis ad legem, et 
similiter de attornato domini regis, si quid dicere sciant, quare 
utlagaria pred. adnuUari non debeat: qui nihil inde dicunt: Ideo 
cons, est quod utlagaria predicta evacuetur &c. (a) 



2. King's Serjeants to shew the King's Title in Quare in^edit. 
A. B. & C. sum. fuerunt ad respondendum domino regi, de 
pl'ito quod permittant ipsum presentare idoneam personam ad 
ecclesiam de M. que vacat, & ad suam spectat donationem, &c. 
Et modo veniunt tarn I.W. qui sequitur pro domino Rege, quam 
predicti A. & C. propriis personis suis ; Et super hoc quesitum 
est, tarn a servientibus domini regis, quam a prefato I., qui se- 
quitur, &c. si ipsi informati sunt ad narrandum pro ipso domino 
rege versus predictos A. & C. de & super jure & titulo quod 
vel qui eidem domino regi competit in hac parte, ad presen- 
tandum ad ecclesiam predictam ; qui dicunt, quod non. Super 
quo facta est hie proclamatio pro domino rege, diversis diebus & 
vicibus per intervalla, quod si aliquis sit qui informare velit seu 
seiat, dictos servientes, aut dictum attornatum ipsius domini 
regis, de jure sive titulo quod vel qui eidem regi competit in bac 
parte ad presentacionem ad ecclesiam predictam, veniret & audi- 
retur. Et nullus ex parte ipsius regis ad aliquam informationem 
in hac parte dandam se optulit, nee predict. I., qui sequitur, &c., 
aut dicti servientes ejiisdem regis, de aliquo jure, sive titulo, 
eidem domino regi in hac parte competenti ad calumniandum 8c 
habendum presentationem ad ecclesiam illam, licet ad hoc per 
Curiam idem I., qui sequitur &c., sepius requisitus' fuerit, aut 

lord, but lord paramount (par a-mont) to A. So wbere a party is said to bold 
in. capite of tbe king, it is immaterial whether the tenure be of the king jure 
corona, or in right of some barony, honor, or manor in the king's hands. It 
is true that in the latter case, as the party was not tenant in capite until 
the barony &c. came to the king's hands, the tenant, who is not to be preju- 
diced by the escheat, or other matter which gave the barony &c. to the crown, 
holds under the king in the same mannet as he did of the baron £cc., and not as he 
would have done if the tenure had been originally an immediate tenancy under 
the crown, — a circumstance which has induced Lord Coke and others to zestrict 
the term " tenure in capite" to a holding under the crown jure coronas. But this 
fanciful limitation of the term would render antient records unintelligible. 
Madox, Bar. Angl. 163, 181. (a) Rastell's Entries, 302 c. 




( 259 ) 

predict! servientesy licet similiter per Curiam sepius requisiti Appendir, 
fuerunt, ad presens scit vel sciunt inde aliqualiter informare. "" ^ 

Ideo consideratum est quod predict! A. & C. eant inde sine die ; 
salvo jure dicti domini regis, alias si, &c.(a)." 
The next placitum contains a similar entry {b), 

3, Proclamation^ upon a Pardon pleaded^ inviting every one to in' 
form the King*s Serjeants^ and to challenge the Jury for the King. 

In trespass by the king, the defendant pleaded, not guilty, 
and afterwards confessed the action, and pleaded the king's 
pardon; upon which the judgment is as follows. 

Quibus quidem Uteris patentibus visis, et per curiam hie 
plane intellectis, quesitum est de prefato I., qui &c., necnon de 
servientibus domini regis ad legem, per curiam hie, si quid, pro 
eodem domino rege, dicere sciant, quare predict. I. L. H. et 
W. fi. de premissis, pretextu literarum predict, dimitti et exo- 
nerari non debeant ; qui dicunt, quod non : Ideo consideratum 
est quod p'dict. I. L. H. et W. B. eant inde quieti &c. Et jura- 
tores impanellati veniunt; super quo p'clamatio hie publica facta 
est pro domino rege, prout moris est, quod si aliquis sit qui 
justiciarios domini regis, servientes ejusdem domini regis ad 
legem, seu attornatum ipsius domini regis, aut juratores j urate 
p'dict., de premissis informare, vel juratores illos, pro domino 
rege, calumniare vellet, veniret et audiretur ; et nullus ad hoc 
faciendum se optulit; per quod, &c. (c). 



4. King's Serjeants directed to be consulted by the Judges in a Peti» 
tion of Right in the nature of formedon in the reverter. 

In answer to the petition of Corbet and De la Pomeray in par- 
liament, for the manor of Trematon, &c., it was ordered, '* that 
the justices of the King's Bench having inspected the petition, 
and having called the king*s Serjeants and others, and examined 
the record and process, as well in the time of King Edward I., 
as of the now king, should proceed in the business as of right 
ought to be done, nevertheless, so that they proceeded not to 
judgment, Rege inconsulto" (d). 

(a) East. Ent. 527. (b) And see ib. 114, 192. (c) Ibid., 652, a, b,c. 

(d) Coram rege roll of £. 9 Ed w. II. , produced in Rowe v. Brenton, 3 Mann. 
& Ryl. 460. And see 1 Rot. Pari. 332 b, 345 b, 346 b; 2 Rot. Pari, 438 b. 
In 6 £dw. I. Guner, the widow of John Wyger, brought a petition of right in 
parliament, in the nature of a writ of dower, of the manor of Tbornerton (qu« 
Thorverton), then in the king's baud ratione custodis. The answer was, " Vide- 
ant J. de Kirkeby et Nan'atares regis raciones si quas rex habet pro se ; et nullum 
habeat dicta defens, (qu. et si nuUam habeat,) statim fiat justicia petenti." 

s^ 
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Appendix, ^« King's Serjeants consulted by the Treasurer and Barons of the 
Exchequer respecting a Tenure in Capite, 

It appears by the Memoranda Rolls of the Exchequer, of Mi- 
chaelmas Term, 11th Edward III., that a question was pending 
coram rege, whether the lands of Roger Huntingfield, then de- 
ceased, were held in capite (a), and by what service ; and a writ 
was thereupon directed to the Treasurer and Barons of the Exche- 
quer, commanding them to inspect the Domesday-book, and to 
certify the nature of the tenure of the lands in question to the 
king. The return, after setting out an extract from Domesday 
at great length, follows in these words : — 

** Et super hoc, convocatis ad nos justiciariis Vestris de Banco 
et servientibus Vestris ad placitaf ac aliis de consilio Vestro, visis- 
que brevi Vestro et singulis aliis premissis, habitaque inde inter 
nos matura et diligenti deliberatione, nescimus, super dictis verbis 
in dicto libro de Domesday contends, declarationem seu inter- 
pretationem facere, nisi quatenus verba inde sonant : consideratis 
tamen omnibus premissis, non videtur nobis justiciariis, servien- 
tibus, et aliis de consilio Vestro predicto, quod per ea que sic 
comperta sunt, est ratio quod Vos, de eo quod ad Vos pertinet 
in hac parte, juxta prerogativam Vestre regie dignitatis, manum 
Vestram amovere debeatis, nisi aliud, per partes prosequentes, 
inde ostendatur, &c. (6)" 

6. Proclamation upon a Traverse taken to an inquisition^ requiring 
information to be given to the King's Serjeants, and tender by 
Serjeants of such information (c). 

Et continuato inde processu, jurata inde posita fuit in respectu 
coram domino rege usque &c., ubicunque &c., per defectum 
juratorum &c. Ad quem diem, coram domino rege apud West- 
monasterium veniunt, tam predictus J. H., qui sequitur &c. quam 
p'd. comes, per attornatum suum pred. ; et juratores exacti simi- 
liter veniunt ; et, super hoc, factd proclamatione pro domino rege 
solemniter, prout moris est, si quis pro domino rege justiciariis 
domini regis, servientibus ipsius domini regis ad legem (J), aut attor- 
nato ejusdem domini regis, vel juratoribus, de premissis infor- 
mare vellet, veniret et audiretur, H. C. et J. B. (e) servientes 
domini regis ad legem^ etpred. I., ad hoc faciendum se obtulerunt; 
super quo processum est ad captionem jurate predicte. 

The jury having returned to the bar to give their verdict, the 

(a) Ante, 257 (/). (6) Mad. Bar. Angl. 173. 

(c) M. 16 Hen. VII. rot. 5, inter placita Regis. Rast. 268 a, EnquesU 

(d) These words, " ad legem," throw light upon the modern form of the pro- 
clamation, in which they are omitted. 

(e) These names do not occur in Dugdale. 
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Attorney-General pleaded, in arrest of the I'en/ic^ (a), that the Appendix, 
jury had eaten and drunk since they went from the bar (b), " 
Notwithstanding this exception the Court received the verdict 
(which was for the traverser), and then the court examined the 
keepers of the jury upon their oath. Upon their professing 
ignorance, the jurors were examined upon their oath, and con- 
fessed eating sugar-candy, raisins, dates, &c.; whereupon the 
jury were committed to the Marshalsea; and as to the verdict, 
the court were not advised upon giving judgment; therefore a 
day was given to the parties. 

Ad quern diem, coram domino rege apud Westm. veniunt, 
tarn pred. J. H., qui sequitur &c., quam pred. comes A. per attor- 
natum suum pred. ; et super hoc, visis, et per curiam hie intel- 
lectis et diligenter examinatis, omnibus et singulis premissis, 
(servientibus domini regis ad legem, ac ipsius regis attornato, ad 
hoc convocatis, et presentibus,) allegationibus et exceptionibus 
superius^ pro domino rege, allegatis et pretensis non obstantibus, 
consideratum est, quod manus domini regis a possessione &c., 
amoveatur, et quod idem comes A. ad possessionem &:c. Salvo 
semper jure Regis, si quod &c. 



No. LV. 

Readers — Utter-'barresiers — Inner-barresters (c). 

In a return made to Henry VIII. by Thomas Denton, Nicho- 
las Bacon (rf), and Robert Gary, it is said — 

" The whole company and fellowship of learners is divided 
and sorted into three parts and degrees, that is to say, into 
Benchers, or, as they call them in some of the houses, Readers, 
Utter-barresters, and Inner-barresters. 

*' Benchers or Readers are called, such as before time have 
openly read ; and to them is chiefly committed the government 
and ordering of the house, as to men meetest, both for their age, 
discretion, and wisdomes ; and of these is one yearly chosen 
which is called the Treasurer, or, in some house. Pensioner, who 

(a) " Non intendit quod curia bic ad captionem alicujus veredicti de jurata 
predicta super premissis procedere debet." As to pleading in arrest of judgment, 
see Hardres, 191. 

(h) As to this offence, see Co. Lit. 227 b; Rex v. Woolf, 1 Cbitt. R. 401. 

(c) And see 4 Reeves, Hist, of Engl. Law, 433 ; ante, 169. 

(d) Afterwards Attorney of the Court of Wards; made Lord Keeper 22 De- 
cember, 1559. 
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Appendix. receiveth yearly the said pension money, and therewith dis- 
charges such charges as ahovewritten ; and of the receipt and 
payment of the same is yearly accountable. 

** Utter-barresters are such, that for their learning and conti- 
nuance, are called by the said Readers to plead and argue in the 
said house doubtful cases and questions, which, among them, are 
called Motes, at certain times propounded and brought in before 
the said Benchers or Readers ; and are called Utter-barresters, 
for that they, when they argue the said Motes, sit uttermost on 
the formes, which they call the Barr (a) ; and this degree is the 
chiefest degree for learners in the house, next the Benchers ; for 
of these be chosen and made the Readers of all the inns of chan- 
cery ; and also of the most ancient of these is one elected yearly 
to read amongst them, who after his reading is called a Bencher, 
or Reader. 

" All the residue of learners are called Inner-barresters (6), 
which are the youngest men, that, for lack of learning and continu- 
ance, are not able to argue and reason in their Motes ; nevertheless 
whensoever any of the said Motes be brought in before any of 
the said Benchers, then two of the said Inner-barresters, sitting 
on the same forme with the Utter-barresters, doe, for their exer- 
cises, recite by heart the pleading of the same Mote -case in Law- 
french ; which pleading is the declaration at large of the said 
Mote- case ; the one of them taking the part of the plaintiff, and 
the other the part of the defendant" (c). 

(a) This tenn is also used with reference to the Courts at Westminster. 

(6) " Student" and ** innerbarrester" are used as synonymous terms in 
" Orders for the Government of the Inns of Court, established by command of 
the Queen's Majesty, with the advice of Her Privy Councill and the Justices of 
Her Bench and the Common Place at Westminster, £. 16 Eliz. 1574." Cod. 
Nig. Line. Inn, ▼. 181 ; Reg. Hosp. Med. Temp. 112 a ; Dugd. Orig. Juhd. 
312. And see 3 Hot. Pari. 58 a, 593 a. 

(c) Waterhous, Fortescutus Illustratus, or Comment, on Fortescue, 543, 
544. This return describes the mode of study and the course of living at the 
inns of court with considerable minuteness. It has no date, but as Bacon was 
Lord Keeper in the reigu of Elizabeth, the statement must have been drawn up 
in the latter part of the reign of Henry VIII. 

"John Hill brought action on the case against Gyddy, and recited that he was 
an utter-barrester learned in the law (erudite in le ley utter-barrester) and 
practised it, and by his knowledge gained his living." 2 Anderson, 41. 
Therefore, at the time this action was commenced, which appears from 
Mooie, 695, to have been in T. 33 Eliz. (1591), Hill had not ceased to be an 
utter-barrister, though he had become a reader. As Hill was called to be 
Serjeant in November, 1594, and the writ of error was not argued till 1596, 
this is sometimes called Serjeant Hill's case. Palmer, 65; 2 Roll. Rep. 145. 
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No. LVI. Appendix. 

Privilege of Serjeants to be sued by Original. Swain v. Girdler^ 
Serjeant at Law, Cook's Rep. of Prac. 104. 

Action brought by bill against the defendant, for work done. 
The defendant pleads in abatement, that he ought to be sued by 
original, and not by bill. On this a demurrer was joined ; and 
after many arguments and cases cited, the court said, the case 
of a Serjeant and prothonotary's clerk are upon the same foot, 
neither of them being bound to personal attendance (a) as pro- 
thonotaries and attorneys are ; so that he ought to have been 
sued by original ; and therefore the court gave judgment for the 
defendant, that the bill should abate. 



No. LVII, (b) 

Common Pleaders. 
In the City of London there are four common pleaders. Till 
within a few years all these offices were saleable. Two of them 
have lately been bought up by the city, and upon one of these 
becoming vacant, the common council elect a barrister to fill the 
vacant office. The other two pleaderships pass, as before, by 
sale and assignment from one holder to another. 



No. LVIII. 

Question of Precedence between Serjeants and Knights, 
To our most Gracious Soveraigne Lord, James, by the Grace of 

God, of England, Scotland, France, and Ireland, Kinge. 
The humble peticon of the Serieants at Lawe. 

Humbly beseecheth your Highness, your supplyants, the Ser- 
ieants at Lawe, That where there is some difference and ques- 
tion of precedence and place, betwixt your supplyants in their 
degree of Serieants at Lawe, and such knights as have been 
made since they were called to be Serieants by Your Highness ; 
and the rather, for that the degree of Knighthood is bestowed 
upon diverse Utter-Barristers and professors of the Lawe(c). And 
whereas. Your Supplyants have been Suitors to Your Highness 
honourable Commissioners for causes determinable in the Earle 
Marshall's Court, for the determinacon of the same ; But, as it 
seemeth, they are not like to receive any resolucon there by 

(a) Sed vide ante, 236. (b) Ante, 65. 

(r) This appears to be an indirect allasion to the profuse distribution of 
honours by this prince. Vide Speech of James I. from Southwell Papers, jkosi, 
No. LXX. 
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Apjmndii, reason of the difficultie and consequence thereof, without some 
direcon from Your Mat** in beinge pleased to signifie Your 
Royale opinion what Your Highnesse shall thinke Convenient 
to bee done in a cause of this nature : 

Their humble suit is. That your Highnesse would be Gra- 
ciouslie pleased, for the avoidinge of further inconveniencies, 
which are like hereby to the pjudice of Yo*" Mat*** publique 
service, in all Yo' Highnes counties of this Realme of England, 
to consider of the Reasons here within written, and to vouchsafe 
to deliver Your Mat*** opinion, or to give such order or direc- 
tion to Your Mat*" said Commissioners therein, as in your prin- 
celie Wisedome shall be thought fitt and convenient ; and Yo^ 
Supplyants will hold themselves well satisfied with whatsoever 
Yo' Highnes shall determyne therein, and dailie praie for Yo^ 
Majesties longe and prosperous Raigne over us. 

At the Court at Royston, the 20th of October, Anno 1611. 

The King's Ma*»* beinge well pleased, That the Serieants at 

Lawe shoulde retayne their Right and auncient reputacon (a), 

doth appointe some of the peticon*" to attend the saide Lord 

Commissioners with this peticon, not doubtinge but that their 

Lordshipps will either determyne this controversie or acquaint 

His Ma*** with the difficulties; whereupon His Highnes may 

declare His Royal pleasure therein. 

Rog. Wilbraham. 

The reasons for such place and precedencie of the 

Serieants at Lawe, as is required. 

Serieants are called by writts, severallie to them directed, 

under the greate seal of England, by the Kinge, with the advice 

of his Councell (6), to take upon them such estate and degree. 

Thus: 

" Quia, de avisamento consilij nostri, ordinavimus vos ad statum 
et gradum servientis ad legem, susceptur., vobis mandamus, 
firmiter injungentes, quod vos, ad statum et gradum predictum, 

(a) By 1 Edw. VI. c. 7, it is enacted, (s. 3.) " that albeit any demandant or 
plaintiff in any manner of action, bill or suit, shall fortune to be made or created a 
dake, archbishop, marquess, earl, viscount, baron, bishop, knight, justice of theooe 
bench or of the other, or Serjeant at the law, depending the same action, bill or 
suit, yet no writ, action or suit shall, for such cause, in anywise be abatable or 
abated." And (s. 4), " that albeit any person or persons being justice of assise, 
justice of gaol delivery, or justice of peace, within any of the kmg's dominioos, 
or being in any other of the king's commissions whatsoever, shall fortune to be 
made or created duke, archbishop, marquess, earl, viscount, baron, bishop, 
knight, justice of the one bench or of the other, seijeant at law, or sheriff, yet 
he and they shall remain justice and commissioner,- and have full power and 
authority to execute the same in like manner and form, as he or they might or 
ought to have done before the same.'* 

(6) Ante, Appendix, No. VII. 



( 265 ) 

ordinetis et preparetis," and the writts of dedimus potestatem, Appendix. 
whereby serieants take ffynes, are dedimus vobis potestatem. 

The creacon of Serieants is performed with greate expence 
and solemnitie; and is alvvaies graced with p*sence of the 
nobilitie, and often of kings, and is the most famous and sump- 
tuous manner of proceedinge in any degree of learninge what- 
soever. 

Serieants are sparinglie chosen, fewe in number, and those 
selected after their long studdie, practice, and experience in 
learninge and competencie of livelihood, are held fitt to take 
upon them that estate and degree (a). 

Serieants at Lawe are as ancient as the Lawe. They have 
alwaies been imploied in the generall services of the common- 
wealth, and instead of Places of Justices of Assize (6) and Goale 
deliverie ; and of them are made the Judges, whoe have used, 
and doe alwaies, call them brothers. They have their scarlett 
and purple robes, and maie were their coyfes in the King's 
p'sence (c). 

If serieants bee made knights, they doe not preceede or take 
place of any other serieants, who are not knights, beinge their 
auncients. And by the death of the late Queen's Mat**, all 
the Judges were but Serieants (rf), untill againe they were made 
Judges by the King's L'res Patents, 

Place and precedencie is best knowne by usage and custome ; 
but Serieants have been placed in order and rancked next to 
the Judges, in all coronacons and solemnities, as by some lists 
and presidents will appeare. 

Et consuetudo Regni Angliae, est lex Angliae. 

Serieants are without controversie above Esquiors, and never 
written or called Esquiors (e), because that is drowned in the state 
of a Serieant at Lawe, beinge more worthy ; whereof it followes 
that Serieants being above all that are Knights' inferiors, they 

(a) la the Remonstrance by the Commons to Charles I. in 1641, it was 
made a ground of complaint, that the office of serjeant had been made the sub- 
ject of sale. 4 Rushworth, 438; 2 Nalson, 694 ; Rapin, Hist. d'Angl. viii. 143. 

(b) Lib. Assis. anno 42, at Exeter; M. 1 H. VI. fo. 3, pi. 10; H. 33 
H. VI. fo. 2, pi. 9 ; M. 3 E. IV. fo. 17, pi. 12 ; T. 4 E. IV. fo. 1, pi. 1. 

(c) '* One Mr. Brown had letters- patent, confirmed by act of parliament, to 
enable him to put on his cap in the presence of the king or his heirs, or any 
lord, spiritual or temporal, in the land. —Fuller, Church History, Part 2, p. 167 ; 
WaternouB, 562. A similar privilege appears to be hereditary in the family of 
De Courcy, Barons of Kinsale. The head of the Guzmans (the Duke of Medma- 
Celi), as hereditary " defender of the faith," rides into church with his helmet on. 

" Clerici non, nisi in itinere constituti, unquam aut in ecclesiis, aut coram 
praelatis suis, aut in conspectu communi homioum, publice infulas suas(vulgo 
coyffos vocant), portare, aliquatenus audeant vel praesumant." — Lyndw. Prov.^. 

(d ) Vide ante, 212. (0 Ante, 193, 244, post, 269 (d). 
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Appendix. Stand in equalitie with Knights (a), and therefore hetweene them 

~ and Knights standinge in tearmes of equalitie with knights, 

there is no other reason of precedencie but senioritie, as it is 

betweene Knights amonge themselves. 

Quere the yssue (6). 



No. LIX. 

Order of the Prince Regent /or establishing the Precedency/ of the 

Attorney and Solicitor General, 

In the name and on the behalf of His Majesty, George P. R. 

Whereas Our Attorney and Solicitor General now have place 
and audience in our Courts (c) next after the two antientest of 
Our Serjeants at Law for the time being, and before Our other 
Serjeants at Law : We, considering the weighty and important 
affairs in which Our Attorney and Solicitor General are em- 
ployed, and on which the Attorney and Solicitor General of Us, 
Our heirs and successors, may hereafter be employed, do hereby 
order and direct, that at all times hereafter .the Attorney and 
Solicitor General of Us, Our heirs and successors, shall have 
place and audience as well before the said two antientest of Our 
Serjeants at Law, as also before every person who now is one of 
Our Serjeants at Law, or hereafter shall be one of the Ser- 
jeants at Law of Us, Our heirs or successors ; and We do 
hereby will and require you, not only to cause this Our direction 
to be observed in Our Court of Chancery, but also to signify to 
the judges of all{d) Our other Courts at Westminster, that it 
is Our express pleasure that the same course be observed in all 
Our said Courts. 

Given at Our Court at Carlton House, the 14th day of 
December, in the 54th year of His Majesty's reign. 

By Command of His Royal Highness the Prince Regent, 
in the name and on behalf of His Majesty. 

SiDMOUTH. 

To the Right Honourable John 
Lord Eldon, Our Chancellor of 
Great Britain. 

(a) This latter inference appears more worthy of the sovereign to whom the 
petition is addressed, than of the learned persons by whom the inference was 
drawn. The argument may be applied thus: ** Men being above all that are 
angels' inferiors, they stand in equality with angels, with no other precedeoce 
than seniority." 

(6) From an apparently contemporaneous MS. 
. (c) This would imply all courts ; but with respect to the Common Pkas the 
recital is incorrect. 

(d) As this order was to be notified to all the courts, it would appear that it 



( 267 ) 
No. LX. _Jppfnda. 

Antient Mode of appointing an Attorney, 

In an assise of darrein presentment in M* 25 H. III. (1241) 
the record is abridged {a) as follows : — 

The assise comes to recognize what patron in the time of 
peace presented the last parson, who is dead, to the church of St. 
John the Baptist, of Gerbodesham, which is void, as it is said, 
and the advowson of which, Alan de Hekyngham says, belongs to 
him. And whereupon the said Alan says, that Warin de Mure- 
lan and Frechelcenc. de Franchevill have unjustly deforced him 
of that advowson. And four knights, to wit, Nicholas de Beau- 
fo, Peter de Meuling, Thomas de Bavent, and Thomas de Bake- 
nestorp, being sent to Alan de Hekyngham to hear whom he 
wished to attorn ad lucrandum &c.; come, but did not sufficiently 
testify that the said Alan had attorned in his place Roger de 
Cestreton, who makes himself (represents himself as) the attorney 
of the said Alan. And therefore it is commanded to the sheriff, 
as it was before commanded, that he send the said four knights, 
or four others, to Gerbodesham to Alan de Hekyngham, to hear 
whom the said Alan wishes to attorn in his place ad lucrandum 
&c. in the same assise, and that he cause them to come before 
our lord the king wheresoever, &c. 

The following entry (6) is of the 28 Hen. HI. 

Willielnnus de Byngham, Thomas de Gonsel, Robert de Lon- 
don, et Adam de Wodeton, iiii milites, missi ad episcopum Sa- 
rum, qui languid us est, ad audiendum quem loco suo &c. versus 
Andream de Cardinan de placito custodiae, veniunt et dicunt 
quod posuit loco suo Ricardum de Byngham (c). 



No. LXI. 

Prayer of Execution in Common Fleas by an Attorney, 

An attorney said that his master had recovered a certain debt 
in the reign of the other king (Edw. H.) against a man who 
came into court by the bishop and pleaded, and before he had 

bad been lepresented to the crown, that the ordei woald operate in all courts, 
including the Court of Common Fleas. 

(a) Plac. in Dom. Cap. Westm. asserv. Abbr. 109 b. (6) Ibid. 122 b. 

(c) See a plea tbat the plaintiff's attorney is excommunicated, ib. 108 a. 
Suitors appear to have been compellable to employ an attorney. 1 Reeves, 
Hist. Engl. Law, 172. Licet unicuique de regno, amicis suis de jure suo iq 
cur. domini Regis, adjuvare sive consulere. Plac. Abbr. 291. 
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Appendix. execution the king demised the crown (a) ; and inasmuch as we 
could not have execution without a new warning, the court gave 
us a scire facias to the sheriff for the possibility that he might 
have lay fee ; which writ the sheriff has returned nihil habet in 
ballivd su4 ubi &c. Wherefore the attorney prayed a writ of 
execution to the bishop, because he (the defendant) was a parson. 

Stonor, J. — If the sheriff has returned that he is a clerk, you 
shall have it. 

!i he Attorney, — Sir, he came by the bishop, and of part we 
have execution, and we should have had it of the whole if the 
king had not demised the crown. 

Lee, J. said, in that case he could grant it. Et ita fecit, &c.(6) 



No. LXII. 



Petition of the Commons, 17 Edw. III. (1343), that Parties to Smts 
in the Marshalsea (c) may he allowed to plead their own causes m 
that Court f in order that they may not be delayed for want of Ser- 
jeants. — Inability of the Crown to interfere with the vested rights 
of the officers of a court, by atUhorizing other persons to exercise 
the functions of those officers. 

Also, inasmuch as many persons who have businesis in the 
Marshalsea, are delayed (d) for want of sergeanty (e), whereby 
they are grievously damaged, Your Commons pray You, if You 
please, that every one who has business in that Place may be al- 
lowed to say his plain truth (/) without being delayed (rf) /or 
want of Serjeants (g), — and that the execution of the Marshalsea 
may be done by the sheriff and his ministers, and not by others, 
— and that they do not encroach (h) pleas or plaints other than 
it was antiently used in that place, — and that they do not exceed 
the verge, — and that this be strictly overlooked, — and that the 
pain ordained in the statute lately made at Westminster (t) be 
done upon such. 

Answer. — As to every one being allowed to say his plain 

(a) Le roy se demist. Vide Com. Dig. Abatement, (H, 38.) 
(6) 1 Edw. III. fo. 17, pi. 10. In the old edit. fo. 14. 

(c) The old Marshalsea Court, not the Palace Court. 

(d) Susduit, ante, 180 (6). (e) Par defaute de sergeantic. 
(/ ) Peusse dire sa grosse verite. 

(g) So, in 6 Edw. I. after long pleadings before justices of assise, it is said 
" predicta Juliana defecit de judicio suo et seising, quia non habuit narratarem." 
Blakgreve v. Belne, 1 Rot. Pari. 4 a. And see ante, 180 (c). 

{h) Q'ils ne purperuent. (i) 5 Edw. III. c. 2, semble. 
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truth (a), it pleases the king. And as to execution being done Appendix, 
by the sheriff, the king cannot oust the ministers of the Marshal- 
sea of their office, which they have in fee. And as to the en- 
croachment (6), it pleases the king that a prohibition be made, 
that no man do against the statute in this case (c). 



No. LXITI. 

Retainer of Counsel by the Year, 

Debt on arrears of an annuity, brought by John Bruin, 
Esquire (cQ, against the Abbot of Chester, upon a demand of 40/. 
And he declares that one R., formerly abbot of the same place, 
predecessor of this same abbot, by his deed granted to him an 
annual rent of 40^., issuing out of his monastery aforesaid, pro 
consilio suo eidem R., nuper abbati, et conventui ejusdem loci, 
impenso, et in posterum impendendo (e) : and shews how at 
the making of the said deed he was, and yet is, a man learned in 
the law (y ) of the land, and how he had given to the said R. 
nuper abbati et conventui, consilium suum apud W. in negociis 
Domus prsedictse agendis, ad proficuum ejusdem Domus ; and 
afterwards the said R. died, and the said J., the now defendant, 
was elected and made abbot of the same place ; and for so much 
arrears in the life of the said abbot, he (J. Bruin) had brought 
his action &c. 

Littleton, Serjt., demanded oyer of the deed ; et non potuit ha- 
bere, for that it was after imparlance (g). Wherefore he said 
that the deed bore date at J. in the county of Chester, which is 

(a) Feusse dire sa grosse verite. (6) La purprise. 

(c) 2 Rot. Pari. 140. " An act of Parliament not in print/' 4 Inst. 130. 

(d) The inferior title of esquire shews that the plaintiff was not a serjeant. 
Vide ante, 265. Formerly this term " esquire" denoted an actual service rather 
than any rank or station. Abbr. Rot. Orig. 209 b. It was probably assumed 
upon the passing of the statute of additions, 1 Hen. V. cap. 5, by the higher 
class of Serjeants by tenure {aniet 193), and also by those students at law who, 
under the name of apprentices, were admitted to practise. The service of iwo 
esquires countervailed that of one knight. 1 Mad. Kxch. 669 (a). And see 
Harl. MSS. 980. 

(e) ** Also as to liveries of cloths, the Commons pray that no lord spiritual 
or temporal, or any other of less estate, of whatever condition he be, give livery 
to any except his familiars of his hostel, his kindred and relations (ses parentz 
et alliez), his steward, hn counsel, or his bailiff of his manors." To this request 
an evasive answer was returned by the king (Richaid II.) 2 Rot. Pari. 266 a. 

(/) Home appris de la ley de terre. 
(g) Vide 2 Wms. Saund. 2 n. 
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Appendix, a county palatine, and prayed judgment of the writ brought ii 
Middlesex. 

Lakon, Serjt. (a). — ^The deed was sealed and delivered in the 
county of Middlesex^ where we have brought our action ; with- 
out this, that it bears date at J. in the county of Chester. 

Littleton^ Serjt. — Now shew the deed that the Court may try 
it, for he pleads that plea to the intent that he may have oyer 
of the deed, quod nota. 

Laicon, Serjt., willingly shewed the deed to the court to try the 
issue, but the trial must be peremptory between us. 

Littleton, Serjt. — Certainly not, but only answer. 

pRisoT, C. J. — If you had pleaded that it appears before us 
that the deed bears date in Chester, as if the deed had been en- 
rolled in hsM; verba &c., then we would have seen the roll, and 
peradventure it should be but an answer (6) ; for that it appears 
before us of record ; but in this case you do not plead so, to 
wit, that it appears before us, but you have alleged matter in 
fact, to wit, that the deed bears date at Chester, vchich ought to 
be tried by the deed, for that the deed is not inroUed in ha^c 
verba, so that he ought to give day to bring the deed, to try 
that issue ; in which case perhaps it will be peremptory. Where- 
fore advise you well. Wherefore — 

Littleton, Serjt. saith, that as to so much arrears })eing in 
arrear from such a feast following &c., actio non &c. ; for he 
says, that before the 20th day of September, a tenth was granted 
by the clergy of (the province of) Canterbury to the king, to 
wit, on such a day and year &c., and the abbot was assigned by 
such a one bishop &c. to be a collector of the said tenths ; and 
he shewed to the said J. 6., at Chester aforesaid, that the king 
who now is, had pardoned him all manner of occupations, to 
wit, to be collector, and many others &c., and shewed a con- 
firmation of the same grant from divers kings, and the said J. 
nuper abbot prayed him to be of his counsel, and there, at 
Chester aforesaid, he refused. And he prayed judgment if for 
any arrears being after the said refusal, action &c. ; and as to 
the arrears being in arrear before &c., he says that he did not 
give his counsel to the said abbot and convent in manner &c. 

MoiLE, J. — It seems to me that the count is not good ; for he 
has said and counted that he gave him counsel at Westminster in 
negotiis domus agendis, and does not shew how he gave him 
counsel, nor in what things. 

(a) William Laken called 1 Feb. 1453-4, to be serjeaDt 2 July foUowiag. 
(6) It would have been a sufficieDt defence without any further answer. 
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Prisot, C. J. — That is not needed ; for he is retained with Appendix, 
the abbot to give him counsel, and he has said that he has given 
him counsel in agendis, that shall be understood to all things 
which he wanted, and that is better than to say specially in such 
a thing and such &c. ; for by that reason he would shew all the 
causes in which he had given him counsel, and that would be 
very long to do. Wherefore the count is good enough gene- 
rally, to wit, that he gave him counsel in agendis &c. And if 
the defendant says that he did not give him counsel &c., then 
the plaintiff shews in what things and matters he has given him 
counsel, and to that the defendant shall answer ; but prim& facie 
the count is good generally. Quod curia concessit. But it was 
held by the court that he was bound to say in his count as he 
has done, to wit, that he has given him counsel, which was to 
the profit or to the use of the house, or otherwise the counsel 
will not be good : for the action is not maintainable against the 
successor upon any contract or writing made by the predecessor, 
unless its efiTect come to the profit of the house ; because this 
grant was merely the deed of the abbot, the predecessor, and 
not the deed of the convent ; wherefore he ought to shew that 
the thing wherefore the deed was made, came to the use of the 
house : as it is of a simple obligation (a) contract, and such like 
acts by the predecessor solely. But if the action had been 
brought against the same abbot who made the grant, there it 
would not have been necessary to shew whether he had given 
him counsel or not ; for if the abbot had not asked of him any 
counsel, yet he should have his annuity ; but so it is not against 
the successor, for if he do not give any counsel, he shall not 
have that action for those arrears against the successor. And 
such was the opinion of the Court. See the diversity. 

Then this question (was raised) — if the predecessor buy cer- 
tain goods for the use of the hpuse, and that is his intent, and 
before they come to the use of the house, he dies, so that they 
do not in fact come to the use of the house, whether that shall 
charge the successor or not. 

Littleton, Serj. — In obligation made by the predecessor, he 
shall wage his law, for this that he declares, that the thing where- 
fore the obligation was made, came to the use of the house. 

Damby, J. — The successor cannot wage his law in an action of 
debt brought upon an obligation made by his predecessor. Quod 

MoiLE, J. concessit: for in that case he declares upon the obli- 
gation, as the matter is ; and if he wish to declare upon the simple 
contract against the successor, he shall say that he has an obliga- 

(o) A siDgle bond or bill obligatory, ut videtnr. 
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Appendix. tion of his predecessor for the said duty, and abate his writ. Ad 
quod non fuit responsum. 

Quaere, if it be a plea for the successor to say, that he (tbe 
plaintiff) has a bond of his predecessor for the duty ; for the 
contrary has been held before : ideo quaere. 

Danby, J., held, that the first plea went to the whole, to wit, 
the refusal, because it was his own act. And the opinion of the 
Court was against him. As if I grant an annuity to one until 
he be beneficed, and then I offer to him a reasonable benefice 
which he refuses, that refusal is his own act, yet he shall have an 
action of debt for the arrears before the refusal ; so here : but in 
a writ of annuity, in both cases the refusal is an answer for all, 
and goes in extinguishment of the whole annuity ; for by the 
refusal the annuity is determined ; and therefore the refusal goes 
to the whole, but not in a writ of debt for the arrears ; which 
proves the annuity is expired ; and so is the diversity. Quod 
nota. 

Laicon, Serj. As to the first plea, to wit, the refusal, he says, 
that he did not refuse to give him counsel ; ready &c, ; and the 
other the contrary &c. et sic ad patriam. And it ought to be 
tried by them of the county palatine. 

Comberfurd, Prothonotary, said, that they shall write to the 
keeper of the palace (a) to try that issue, and when they have 
tried that issue, all the record will be remanded, and the judg- 
ment given in this court ; as it is of a voucher in a county pala- 
tine, this court shall write to them to try the voucher, or sum- 
mon the vouchee, and when they have done that, it shall remain 
in this court, and according thereto they shall proceed here. 
Quod nota. 

And as to the last plea, — that the plaintiff did not give to the 
said J., abbot, and to the convent, his counsel in manner &c. he 
said, that to that plea, pleaded in the manner &c. ; et sic ad 
judicium (6). Quod nota. M. 39 Hen. VI. fo. 21, pi. 31. 



No. LXIV. 

Retainer of a Man of the Law, by a Master for his Servant {c). 

Robert Horn, of London, sued a writ of maintenance against 
one J. D. and Peter H., surmising therein that they, on, &c., 
maintained a plea which was depending between the said R. the 
now plaintiff, and one Francis S., on part of the said F., &c. 

(a) County palatine. Mad. Bar. Angl. 151, n. 

(6) i. e. the plaintiff demurred. (c) And see M. 39 Hen. VI. fo.5, pl'9. 
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Choke, Serjeant (a), for defendants.—Action you ought not to Apjiendix. 
have ; because, we say, that before the alleged maintenance, the 
said F. was retained by the said J. at London, for a certain 
time ; and that afterwards the said R. sued the said writ against 
the said F. ; wherefore the said F. prayed the said J., his master, 
and the said P., who was cousin of the said J. (and he shews 
how), for that the said F. could not speak English, to speak to 
some man learned in the law of England to be of his counsel, 
and to inform him (the counsel) of his matter. Wherefore the 
same J. and P., at the time of the maintenance in the same 
parish, came to one T. Toral(6), a man learned in the law, &c., 
and prayed him to be of counsel with him, &c. ; which is the 
same maintenance. Judgment, if action, &c. 

Billing, Serjeant (c), for the plaintiff. — The plea is double; one 
is, that the said F. was the servant of the said J. at the time, the 
which is one matter of maintenance ; the other is, that the said 
F. could not speak English, and prayed the said J. to speak to 
some man learned in the law, and to inform him of his matter ; 
that plea is another matter (d). 

Choke, Serjeant. — The circumstance that the said F. could not 
speak English, &c. is not material, and is not another cause of 
justification ; because that is no intermeddling in the case. For 
if a stranger be aggrieved, and cannot speak (English), in that 
case it is lawful for any man who can speak his language to be 
his Latiner (e), and to shew the matter to his counsel, &c. 

Billing, Serjeant. — You see well how that the defendants have 
pleaded jointly, and the matter which the master has pleaded is 
no cause for the other to justify : nee e converso. 



(a) Kichard Choke, called by writ, 1st Feb. 32 Hen. VI. (1453-4), to be 
8eijeant2d July following. Dugdale, Chron. Jurid. 131 ; ante, 192. 

(6) Toral does not appear to have been a Serjeant. He was probably an ap- 
prentice and attorney (^ante, 188). His retaining fee was only half a noble, 
3s. 4d, (post, 276), whereas that of Mr. Serjeant Yaxley (ante, 182) amounted 
to 5/. Another person of the name of Toral is mentioned, ante, 195. 

(c) Thomas Billing, called 1st Feb. 32 H. VI. to be seijeant 2d July follow- 
ing. Dugd. Chron. Jurid. 131. And see aiUe, 256. 

(d) Q. d. another distinct defence. 

(e) Interpreter. Speaking of Hugo, latinarius, mentioned in Domesday, 
Selden (on Eadmer, 170) says, that latinarius signifies the same as " interpres,** 
" unde latiner e&dem notione acceptus.''_ It seems probable that " latinarius*' 
in Domesday means a translator of ecclesiastical and other documents in the 
Latin language, and that persons described as '' David, interpres" &c. were 
iDteq)reters between Welsh and English, as post, 287, or between the conquered 
English and the Normans. And see 1 Ellis, Introd. Domesday, 91 , 404. 

T 
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Appendix, D/iNBY, J. (a). — Reddendo singula singulis, it is good enough. 

fit//^^, Serjeant. — If he will not amend his plea (6), I will 
demur. 

LUtleton, Serjeant (c). — Sir, it seems to me that it is no plea ; 
for I conceive that the master cannot maintain for tlie servant, 
but the servant may for the master, because he is obliged to do 
his commands ; and yet the servant cannot, of his own authority, 
pray any man to be with his master, for that is maintenance ; 
but he may say to a man of law, that his master prays him to be 
of counsel with the master. And peradventure the same holds 
good on the part of the master ; for the master may say to a man 
learned, &c., that his servant prays him ; but if the master pray 
him of his own authority, it is maintenance; and that is the 
manner in which he has pleaded here ; wherefore, &c. 

Choke, Serjeant. — It seems to me the contrary, that the master 
may intermeddle for his servant ; for he might have lost his ser- 
vice, and therefore it is expedient that he speak to counsel 
learned in the law to aid his servant. And, Sir, if a man be a 
pledge to prosecute for me (d) in a writ, in that case be may 
intermeddle in the writ on account of what may happen to him ; 
for if I be nonsuit, he will be amerced. 

Lakwj Serjeant («) ; to the same intent. — For otherwise mischief 
and loss might often ensue to the master. For suppose that I 
am riding in the country, and my servant who rides with me is 
arrested ; in that case it is lawful for me to intermeddle for him 
in the plea, and to speak to counsel for him, for my own inte- 
rest; for his abiding in prison is my loss, and a great delaying of 
my business, and therefore I may well pay the money of his 
salary which I owe to him, by his agreement for his deliverance, 
and for my ease and profit also. For if my servant be arrested 
with me coming into this court, or to parliament (/), in that case 

(a) Robert Danby, made Justice of C. P. 28th June, 1452. Dugd. Ckron. 
Jarid. 131. 

(6) Sil ne vcUe auterment dire. 

(c) Thomas Littleton, author of the Tenures, called Ist Feb. 32 Hen. VI. 

(d) i.e. one of the pledges produced Ivjr the plaintiff to the sheriff, in com- 
pliance with the condition, " si te fecerit securum." Until the abolition of 
pledges to prosecute by the Uniformity of Process Act, the only pledges to pro* 
secute had been for centuries, meiely nominal, — John Doe and Bichaid Roe. 

(0) William Laken, or Laicon, called 1st Feb. 32 Hen. VI., to be Serjeant 
2d July following, Dugd. Chron. Jurid. 131 ; anU, 270. 

(/ ) As to the privilege of Parliament, see Report of Select Committee of 
House of Commons, 8 May. 1637; Stockdale ▼. Hansard, Printed Papers, 
4 June, 1839 ; S. C. 8 Adol. & £U. 1—234; 2 Pcny & Dav. 1—219. 
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I shall have a writ of privilege, as well for my servant who is Appendix^ 

attending me, as for myself, and that is all for my interest and 

ease ; wherefore that matter shews that, although (a) I have the 

privilege for my servant, it is for my own ease and advantage, 

and not for the advantage of my servant ; wherefore, for my own 

ease and advantage, I may intermeddle for my servant in writ, 

bill, or action against him : wherefore, &c, 

MoiLE, J. (6) : to the same intent. — For I well know that the 
father may intermeddle for the daughters (c), and the daugh- 
ters (c) for the father, and so every cousin may intermeddle for 
another, and justify; et a multo fortiori, the master for the 
servant, and the servant for the master ; for I am not bound to 
find my son in eating and drinking, or in others of his necessa- 
ries, but at my own will (d) ; and so it is of every cousin ; but 
the master is bound of very right, to find his servant necessaries, 
or else he does him a wrong ; besides, he (e) may have a writ of 
covenant against him, if he have indentures of covenants. And 
if a writ of trespass de son clos debruse, be brought against the 
servant, he shall have aid of his master, if he will pray it. Still 
the master may well intermeddle. - So here. Wherefore, &c, 

pRisoT, C. J. (/). — Semble, the contrary. But in your case of 
the breaking of the close, if issue be taken, and the soil or free- 
hold of the master is in debate, in that case it appears that the 
master has an interest in the matter. For if I command my 
servant to enter upon your land, and the entry is lawful, in that 
case it is proper I should aid him ; but if the entry be not lawful, 
he may know that, and if he enter by my command, in that case 
he does ill, and the master cannot intermeddle or aid in that 
ca8e(g). And, Sir, in the case that is put, — that if my servant 
be arrested when riding with me, I can well maintain and inter- 
meddle for him, — I understand the contrary : unless it were for 
cause done lawfully and by my commandment, as in the other 
case I have put ; but if he be arrested for his own debt or his 
own trespass, I cannot intermeddle for him : for it was my folly 

(a) Or " inasmuch as/' entant que. 

(fr) Called 14fh Feb. 21 Hen. VI. (1443-4), to be seijeant on the Octave of 
St John the Baptist (1st July) ; king's Serjeant, Hil. 1454 ; Justice of C. P. 
9tb July, 1454. Dugd. Chron. Jur. 127, 131. 

(c) •• Files" in both editions ; probably the woid should be «' Fitz," sons. 

(d) Vide pott, 276; and see Urmston v, Newcomen, 6 Nev. & M&nn. 454 ; 
4 Ad. & £11. 899. 

(e) The servant. 

(/) Appointed Chief Justice of C. P. 1449. Dugd. Chroo. Jurid. 129* 
Ig) And see Betts v.Gibbins, 4 Nev. & Mann. 64 ; 1 Adol. & £11. 67. 

T 2 
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Appendix, to have such a servant. And in the case that is put by Choke, 
— ^that if a man be pledge to prosecute for me (a), in sucb case 
he may intermeddle for me, it is not so ; for no law compelled 
him to be pledge, but his own will. And if a man be bail for 
another, to have his body here on the Octave of the Purification, 
with that case he shall not intermeddle, but because he is re- 
quired to have the body of that other here, in that case be may 
come to the bar with the other, and see that his presence be re- 
corded, but not otherwise : but he may not do especial labour to 
any man learned in the law, nor to any juror to deal favorably 
with him. And suppose that a man be manucaptor here for 
another in this court for surety of the peace, and a sci. fa. be 
awarded against the principal, surmising that he has broken the 
peace : in that case the manucaptor cannot at all intermeddle, 
notwithstanding that, if it be found for the king he shall be 
charged with his sum (Jb) ; for it shall be called his folly that be 
would be his manucaptor. Wherefore, &c. Et nota, that Danbt 
and AsHTOK (c) argued to the same purpose, &c. (ut dicebatur, 
sed non interfui). 

And then Choke, — Sir, we wish to amend our plea for J. ; and 
we say that the said F., being his servant, prayed the said J. to 
pay 40</. to T. Toral for his labour, parcel of ZOs, being then 
due from the said J. for his salary, and that he did so: the which 
is the same maintenance, &c, 

Prisot, C. J. — Parolx font pie Wherefore advise you; for that 
is no manner of cause of maintenance ; for it is lawful for any 
man to bring money to any man of the law, or to another man, 
by way of message ; and so your plea proves nothing more than 
that the servant sent the money by his master to the said T. 
Toral, and so may any stranger do, without other intermeddling 
with the matter, wherefore that amounts to no more than not 
guilty, &c. 

Choke, Serjeant. — Then we say that the servant prayed the said 
J. his master to deliver the 40(2., and to pray him to be of counsel 
with the said servant, wherefore he did so ; and prayed judg- 
ment. 

Billing^ sergeant, — Still to that plea, pleaded in manner, &c,(d) 

Choke, Serjeant. — We will put our plea in certain (e) to-morrow, 

(a) AnU, 21 A, n. (d), 

{b) The penalty of the recognizance. 

(c) Ante, 214, u, (a). Nicholas Ayshton appears as a justice of O* P. in 
1445. Dugd. Chron. Jurid. 129. 

(d) Meaning, *' I demur." (e) In writing, ut vidctur. 
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but we will not change any matter, &c. And so he imparled. Appendix, 
But 

MoiLE, J., said : That if one who is a general-attorney (a) be 
in Chancery, and is not at all learned in the law, he may well in- 
termeddle, &c. ; but if he will labour a jury, as to offer any of 
them money for their verdict, that is maintenance. So it is with 
an attorney, or other who is learned in the law, and is of coun- 
sel (6), if he offer money to a jury to give their verdict, or other 
such thing which is contrary to the law ; for in that case a writ 
of maintenance is maintainable against them; but they may 
pray the jury on part of their master (c) to appear at the day to 
speak the truth, &c. And they said that the father may give 
money of his own proper costs for his son or heir apparent, for 
that he is obliged to find him, &c.((/), and for that he may jus- 
tify ; but not for any other cousin, &c. 

£t vide Termino Pasch. H. 9. Kot. ccci. (e), where a writ of 
maintenance was brought against the Abbot of Buckfast, for that 
he had maintained a suit inter querentem et quemdam Martinum, 
maintaining, pro parte Martini, &c. ; and the abbot pleaded how 
that the said Martin was retained to be his barber for a year ; 
wherefore the abbot, at the time of the supposed maintenance, 
requisivit et rogavit quosdam J. & VV., homines in leg/Q terr^ 
eruditos, ad auxiliandum predictura M. essen4i de suo; quae 
est eadem manutentio ; and the parties were at issue, aiid special 
maintenance was found against the abbot, &c., and the plaintiff 
had judgment to recover; and afterwards the abbot brought 
writ of error, &c. And in the King's Bench the judgment was 
affirmed, &c.(/) Vide in libro Intrationum Record, maximi 
voluminis." H. 34 Hen. VL fo. 25, pi. 3. 

(a) Fide ante, 246. (6) Ante,\SB. 

(c) Here the employer of an apprentice at law, is called his master (the term 
formerly applied to the employer of an attorney), not his client. Vide ante, 188. 

(d) Sed vide ante, 275 (e). So printed in both editions of the Year Books. 
(f) The case here referred to is evidently that of Pomeroy v. The Abbot of 

Buckfast. The argument in the Common Pleas is reported M. 21 Hen. VI. 
fo. 15* pi. 30, where it appears that Martin (Prideaux) was not barber, but 
gentleman-carver, to the abbot, and that he was not defendant, but plaintiff in 
the former suit, which was an appeal of mayhem brought by Martin Prideaux 
against this Pomeroy and others. The persons applied to by the abbot to be of 
counsel with his gentleman-carver in this appeal, were stated in the abbot's plea 
to be John Wolstone and J. Wode, '* homes erudite en le ley." The plaintiff 
replied, that the abbot had given 40«. of bis own money to one Elliott to labour 
the jury : upon which new assignment of special maintenance issue was taken. 
After verdict for the plaintiff, the defendant moved in arrest of judgment, M. 
22 Hen. VI. fo. 5, pi. 7. It does not appear that Wolstone or Wode were 
ever serjeanls. 
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^w*"'""- - No. LXV. (a) 

Degradation of a Serjeant. 

In Dugdale's Chronica Juridicialia, in anno 1504(6), we find 
*< Edm. Dudley, degraded'' In the Chronica Series, Dugdale 
says, *' Edmundus Dudley excneratus ab officio (c) servientis ad 
legem.— Bill. sign. 19 Hen. VII." But in Dugdale's " \Var* 
wickshire," vol. i. 420, the transaction is thus stated: " In the 
19th of Henry VII. (1504) he (Edmund Dudley) was speaker of 
the parliament, and should the same year have been serjeant ; 
but, for what reason I will not take upon me to assign, he de- 
sired that he might be discharged from assuming that degree. 
Whereupon the king directed his precept {d) to William, Bishop 
of London, keeper of the great seal, commanding his forbear- 
ance of making out any writ to him for that purpose" (e). 

In the Chronica Series, 151 J, we find "Rex concessit f/) 
Ricardo Brooke, quod ipse ad statum et gradum servientis ad 
legem suscipiendum, contra voluntatem suam, non assignetur; et 
quod si electus sit, statim recipere recuset, T. R. 11 Julii, Bill, 
sign, de anno 2 Hen. VIII.*' — This seems to be, as in the case 
of Dudley, merely an exemption from the liability to become a 
Serjeant if he should be presented (g) as a fit person to take the 
degree. ^ 

(a) Ante, 36. 37, 194. (6) Page 147. 

(0 As to this being an office, see ante, 65, 77, 79, 81, 82, 186, 194. 

(d) Under the Privy Seal, ut videtur, ante, 227. 

(e) In 1510, 2 Hen VIII., Dudley was beheaded with Empson for high tret- 
son, their chief offence being thai they bad allowed themselves to be used by 
Henry VII. (as indeed might be inferred from the indictment, I And. 156; 
Peiyt, Jus Parliamentarium, 207) as his instruments in extorting money from 
the people for pardons &c« The financial operations of that king and his minis- 
ters appear to have been greatly facilitated by a statute dispensing with the 
intervention of a grand jury in cases of statutory misdemeanors. ** Most of these 
mischiefs were occasioned by a statute made 1 1 Henry VII. wherein it was 
enacted that the justices of assises in their sessions, and the justices of the peace 
in every county, upon information for the king, should have authority to hear 
and determine all offences and contempts (saving treason, murder or felony) 
committed by any person against the effect of any statute made and not repealed. 
Which statute, forasmuch as by force thereof many sinister and crafty feigned 
and forged informations had been pursued against divers of the king's subjects, 
to their great damage and wrongful vexation, it was by 1 Henry VIII. repealed. — 
Rast. Stat. 11 Henry VII. cap. 3, 1 Henry. VIII. cap. 6." Petyt, Jus Par- 
liam. 208, n. And see Lords* Journals, i. 9 ; Lord Herbert, Life of Henry VIII. 
6, 6, 12, 13 ; 2 Inst. 61 ; Worsley's Isle of Wight, 241 ; Lingard, iv. 8, 9. 

Edmund Dudley was father of John, Duke of Northumberland, the father of 
Ambrose, Eail of Warwick, Lord Guilford Dudley, and Robert, Earl of Leicester. 
(/) i.e. under the Great Seal. (g) Ante, 239, 240. 
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No. LXVI. ^^'P'^- 

Barrister appointed by Letters Patent. 

'' Mr. Finch, of Shrewsbury, was allowed to practise at the 
barr by letters-patent under the Broad Seale, and never called 
in any Inns of Court ; which was the reason that a traverse was 
taken to his plea to an information in the Exchequer — absque 
hoc qviod predictus defendens fuit in lege peritus." Star Cham- 
ber Book, fo. — . Harl. MSS. No. 980 (a). 



No. LXVII. 

Violent Assault committed, in 1267, by Robert de Colevill, Serjeant 
at LaWf in Westminster Hall, on ike person of Robert de Fulham, 
Justice of the Jews ; and the terms of Compromise. 

Memorandum, quod die Mercurii proximo ante festum S. 
Martini, venit Robertus de Fulham^ justiciarius ad custodiam 
Judaeorum assignatus, ad Scaccarium, et ostendit Thesaurario et 
Baronibus, quod cum iret in Auld Regis apud VVestmonasterium, 
pro quibusdam negociis officium suum tangentibus, venit quidam 
Robertus de Colevill, narrator de banco, et manus injecit in 
ipsum violentas, ipsum per pectus trahendo ; et peciit emendas 
sibi fieri, eo quod ipse, et socii sui justiciarii, sunt de gremio 
Scaccarii (6). Propter quod praedicti Thesaurarius et Barones ve- 
nire fecerunt coram eis praedictum Kobertum de Colevill; qui 
tandem, ad instantiam sociorum suorvm narratorum, concordatus est 
cum praefato Roberto de Fulham in formd subscript^, videlicet, 
quod idem Robertus de Colevill venit coram dictis Thesaurario 
et Baronibus, et coram Gilberto de Preston (c) et Rogero de 
Messinden (a), justiciariis de banco, tunc sedentibus in ipso Scac- 
cario, in tunic4 discinctus, capite discooperto, et supposuit se 
voluntati praedicti Roberti de Fulham, tam de vitd et membris, 
quam de terris, tenementis et omnibus bonis et catallis suis : et 
idem Robertus remisit ei praedictam transgressionem, et ad- 
misit eum ad osculum, in forma praedictd. £t concordati sunt. 
Ex Mem. 52 Hen. III. rot. 3 b (rf). 

(a) No date is assigned to this transaction. The star-chamber was abolished 
by a bill which received the royal assent 5th July, 1641. 

(fr) As to the relation in which these justices stood to the barons of the Ex- 
chequer, see Mem. in Scacc. Maynard, 3, 8, 9. 

(c) Justice of C. P. 1267. Dugd. Chron. Jurid. 69. 

(d) Madox, £xch. c. vii. s. 3 (fc). ^ 
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Appendix. 



OxoD. Mia« 



Declaration. 



Maintenance. 
Embracery. 

Champerty. 



Overt acts of 
conspiracy. 



Bailiff of 
Oxford. 



No. LXVIIL(fl) 

Record in an Action of Conspiracy against a Serjeant at Law, who 
was Countor, and frequently Assessor in the Court of Oxford, the 
Bailiff' of Oxford, a Juryman, and another. 



Coram Rege Trin. 25 Edw. L (1297), rot. 22. 

Thomas le Mareschal de Oxon., Henricus Gamage, Thomas 
de Hengseye (6), et Willielmus de Colesburn, in misericordia pro 
pluribus defaltis &c. 

Idem Thomas et alii attachiati fuerunt ad respondendum 
Thome filio Thome de Oxon. de placito conspirationis et trans- 
gressionis, secundum ordinationem Regis, &c. £t unde queri- 
tur, quod cum ipse fuisset seisitus de uno messuagio in Oxon. 
predictus Thomas le Mareschal, qui est narrator in curia Oxon, 
et frequenter assidens in banco cum ballivis ejusdem ville sd 
judicia facienda(c), maliciose procuravit et abettavit quendam 
Johannem, filium Ricardi de Dadington ((/), ferre breve nove 
disseisine versus predictum Thomam filium Thome, de predioo 
messuagio, coram Henrico de Evefeld et Johanne de Bosco, jus- 
ticiariis ad assisas in comitatu predicto capiendas assignatis &c., 
procuravit predictos Henricum Carnage, Thomam de Hengseye, 
tunc ballivum, et VVillielmum de Colesburn, ad placitum prefate 
assise manutenendum et juratores ejusdem procurandos; et cum 
predicto Johanne filio Ricardi pepigit (e) quod quam cito con- 
tingeret ipsum Johannem messuagium predictum recuperare, quod 
illud daret predicto Thome le Mareschal pro decem solidis, ita 
quod predicti Henricus, Thomas de Hengseye et Willielmus, per 
conspirationem et confederationem, per procurationem et abettum 
predicti Thome le Mareschal inter se maliciose factas, inter se 
aSirmaverunt quod quemcunque eorum in assisa predicta esse 
contigerit, quod ille assisam illam transire faceret pro predicto 
Johanne ; unde, per eorum conspirationem et procurationem pre- 
dicta assisa arraniata fuit et capta apud Oxon. die Lune prox. 
post festum exaltationis Sancte Crucis, anno regni regis nunc 

(a) Shortly stated, ante, 170, 255. (b) Hinksey. 

(c) Here the serjeant at law is represented as an assessor to (assidens in 
banco cum) the bailiffs of Oxford in the administration of justice (ad judicia 
facienda). The functions of the bailiffs of the city of Oxford, which had long 
ceased to be of a judicial nature, were, by 5 & 6 Will. IV. c.76, transferred to 
one officer tu be called the sheriff of the city of Oxford. The reason of this 
change of title is not apparent, as this nominal sheriff exercises the same fonc- 
tions as were exercised by the former bailifik of the city, and Is not anthorized 
to perform any of the duties of a sheriff. 

(d) Deddinglon in Oxfordshire. (e) q.d. pactus est. 
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xxiiii*° (a), cujus assise predictus Henricus fuit unus recognito- Apptndut, 
rum, et tunc procuravit alios recognitores, qui dixerunt quod 
predictus Johannes disseisitus fuit. Per quod, messuagium illud 
recuperavit &c., et illud incontinenti dedit predicto Thome le 
Mareschal juxta forraam confederationis predicte; Unde dicit 
quod deterioratus est, et dampnum hahet ad valenciam xl. libra- 
rum. £t inde producit sectam &c. 

Et predicti Thomas le Mareschal et alij veniunt et defendunt 
vim et injuriam et omnem conspirationem quando &c. Et pre- piea by jury- 
dictus Henricus dicit quod bene verum est quod ipse fuit unus ^an, an attaint 
recognitorum prefate assise, et quod ipse, simul cum alijs recog- 
nitoribus ejusdem assise, dixit inde veredictum suum, sicut de 
communi consilio et assensu ipsorum omnium inter eos provisum 
fuit ; unde predictus Thomas filius Thome tulit versus eum et 
alios recognitores breve de juratoribus xxiiii (6), ad convincen- 
dum ipsos xii &c. Et petit judicium, si, pendente placito pre- 
dicto, jurata debeat hie ad conspirationem istam respondere &c. 
Et predictus Thomas non potest hoc dedicere ; ideo predictus 
Henricus, inde sine die. Et predictus Thomas filius Thome in 
misericordia pro falso clamore &c. Et predictus Thomas le pj^a by ser- 

Mareschal dicit quod ipse est communis semens narrator coram j«ant, that he is 
. ^. . .. , V ^ ,., , - , ,. , , J, . ^ '^ . J 81 common ser- 

justiciarns (c) et ahbi, ubi melius ad hoc conduci potent, et quod jeant-countor, 

ipse, in placito prefate assise, coram prefatis justiciariis stetit cum and that he w^as 

J. ^ T 1- X J 'I- r 'm. M. • of counsel with 

predicto Johanne, et de consilio suo fuit, tanquam serviens suus, fQJtJ^„ 

et sicut talibus servieutibus in hujusmodi casibus bene licet, plaintiff. 

Et quod ullam conspirationem, transgressionem, confederationem, 

seu aliam prevaricationem maliciose fecit, ponit se super patriam 

&c. Et predictus Thomas de Hengeseye dicit quod tempore quo piea by bailiff, 

assisa predicta capta fuit, ipse fuit ballivus domini regis ; et quod that he acted 

ipse, tanquam ballivus, fecit officium suum in hiis que officium bailiff. 

suum tangebant de eadem assisa, sicut et in aliis que ei precipie- 

bant ratione ballive sue, sicut ei bene licuit, absque aliqua con- 

spiratione, prevaricatioiie seu maliciosa confederatione inde fa- 

cienda. Et de hoc ponit se super patriam &c. Et predictus piea by fourth, 

Willielmus de Colesburn dicit quod ipse in nullo est culpabilis de ^^^ gui'^y* 

conspiratione et transgressione predictis; et de hoc ponit se 

super patriam. Et predictus Thomas filius Thome similiter. Ideo 

veniat inde jurata coram rege in Octabis Sancti Michaelis ubi- 

cumque &c. ; quia tarn &c. 

(a) On Monday next after 14 Sept. 1296. 

(b) Afterwards called a writ of attaint, — ^abolished by 6 Geo. IV. c. 50. 

(c) This would be in the Common Pleas, supposing the separation of the 
courts to have been at this time complete. 



( *^^ ) 
^''p*^- No. LXIX. 

Inroiment of a Writ constituting a Justice in C. P. 

De Radulpho de Neu""! Rex constituit RBdul[^Qm d^ Neu- 
vico (a) constituto Jus- > vico Justiciarium Regis de Banco, et 
ticiario in Banco. 3 eum aliis Justi<:iariis de Banco socium 

exhibuit : £t mandatum est Justiciariis de Banco, quod ipsnm 

ad hoc socium admittant. Teste Rege apud Portesmue ^9 die 

Aprilis. — Rot. Cl&us, 14 Hen, III. m. 8. 

De Justieiario 7 Rex Justiciariis suis de banco, salutem : Sci- 
in Banco. 3 atis quod associamus vobis dilectum et fidelem 
nostniin Robertum de Ros(6), residentem vobiscum in banco 
nostro London (not Westminster), ad assistendnm vobis in hiis 
que ad bancum predictum pertinent : £t ideo vobis mandamus 
quod ipsum Robertum ad hoc factum admittatis, recepto Sacra- 
mento ab eodem quod in negotiis et agend* et fideliter intendat'. 
Teste Rege apud Kingeston. 

Eodem modo mandatum est Justiciariis de Regin. de Moyun 
et R. de Bello Campo (c). 

Eodem modo prius mandatum fuit Roberto de Lexinton (d) et 
W. de Elor {d) et aliis, Justiciariis in Banco, de Roberto de Ro- 
kele (e).— i?o^ Clous. 18 Hen. III. 

Pro Placitis tenendis ^ Rex dilectis et fidelibus suis Johanni 
in Banco. S de Metingham (/), Roberto de Hert- 

ford, Elie de Bekingham, Willielmo de Giselham, et Magistro 
Roberto de Thorp, salutem : Sciatis quod constituimus vos Jus- 
ticiarios nostros ad placita in Banco nostro tenenda secundum 
legem et consuetudinem regni nostri, quamdiu nobis placuerit, 
&c.—Pat. 18 EdxD. I. m. 43. " In Banpo" simply Cal. Rot. Pat. 
54 a. 

Rex dilecto et fideli suo Petro M ulore, salutem : Sciatis quod, 
loco dilecti et fidelis nostri Willelmi de Hereford, quern nuper 
associavimus Johanni de Metingham et sociis suis, Justiciariis 
nostris de Banco ad communia placita ibidem, &c. — Pat. 20 
Edw. I. 

(a) Probably Ralph de Novavilla (Neoville, or Neville) Bishop of Chi- 
chester. Dugd. Chron. Jurid. 55, 59. 

(6) Made a jastice of C. P. 17 H. III. 1233. Dugd. Chroo. Jur. 57. 

(c) Robert de Belchamp, justice of C. P. 17 H. III. 1233. Ibid. 

(d) Ibid. («) Justice of C. P. 17 H. III. 1233. 
(/) Vide ante, 45 ; Bracton, 26 a. 
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No. LXX. 

Tenure by Serjeanty (a), 
Littleton says (6), *' Tenure by grand serjeanty (c), is where a 

(a) A fine was levied in fifteen days of Easter, 6 Johan in Cur dni Reg a^ 
Vet' Teplum, coram ipso domino Rege, G. fit Pet*, SimoSi de PaHiilHs, EustaS 
de Faucubere, Magro Rad. de Stolt, Jacobo de PoVoe, Godefr de Insut, Johe de 
Gertliog, OstSto fit H'vei, Wal? de Creping, justic et aliis baronibus dni Reg 
tuc ibi ^sentibus, between Gilbert de Mepterhall, demandant, and Almeric de 
Landes, tenant of five hides (as to which term see Appendix to Worsley's Isle 
of Wight) of land, with the appurtenances, in Felmeresham, Bedfordshire* 
whereof thirteen yardlands (virgatae) of land were de serjancia domini Regis, 
and seven yardlands were of the fee of Earl David. — ^Hanter, Fines et Pedes 
Finium, 60. In the same year, in five weeks of St. Michael* another fine was 
levied in the king's court at St. Bridget, London, before the justices and barona 
between the same demandant and Richard de Piencurt and £gelina his mother, 
tenants. lb. 63. In both fines it appears that thirteen yardlands " of serjeanty" 
were held at a money-rent for all service except foreign service (being probably 
a poition of an arrented serjeanty, post, 285), whilst the seven yardlands 
which constituted the remainder of the five hides, were held of £arl David by 
the fourth part of a knight's service, pro omni servitio. The " service of one aer^ 
Jeanty" frequently occurs. Mad. Bar. Angl. 215, 222, 224, 225. 

(6) Litt. 8. 160. 

(e) Called by Madox, " Grand and Chivalerian Sergeantie" (Mad. Bar. Ang. 
31), to distinguish it from Parva Serjantia, which was commonly a socage te- 
nure (Litt. s. 159). We find however (Mad. Bar. Ang. 222), that in Wiltshire 
Sir William de Harden held by the service unius parvas seijantiae, which, at 
the Genera] Profiler of Knights' Services to the king, taken at Twedemuth, 10 
Sept. 4 Edward 11., before Sir Bartholomew de Badlesmere, constable of Eng- 
land, and Sir Nicolas de Segrave, marshal of the king's host, he offered to per- 
form per Johannem Brokepenny cum uno equo discooperto, and that from the 
same county Richard Dansi optulit servitium unius parvae serjantiae, faciendum 
per Ricardum de Opton cum uno equo dUcooperto, And see post, 285. 

It is observable that at this general muster all those who held by knights' 
service appeared with covered (armed) horses, whilst those who held either per 
seijantiara or per parvam seijantiam appeared with uncovered horses, except 
Sir Hugh de Blount, of whom it is recorded that recognoscit et offert servitium 
suum unius feodi serjantiae, faciendum per Hagonem le Blount et Henricum le 
Blount, filios ejusdem Hngonis, cum uno equo cooperto et uno equo discooperto. 

As the name of King Edward occurs in the record without addition, Mr. 
Madox has supposed that this muster took place under Edward 1., but there was 
no armament on the Scottish border in the early part of the reign of Edward I. 
and mention is made of his son's favourite, Petrus de Gavaston, as Comes Cor* 
vubi4e which earldom was conferred on him in I Edw. II. 

It appears by this record that the Earl of Angos tendered the service of two 
knights' fees and a half, to be performed per Johannem de Vaus et Gilbertum de 
Bourdon, milites, et Robeitnm de Reymes, servientem (Mad. Bar. Angl. 223). 
tiere the serjeant at arms' services are estimated at half of those of a knight, 
the proportion observed (1 Mad. Exch. 669) between knights and esquirts. 
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Apptndit, 

Littleton. 



Coke. 



man holds his lands (a) or tenements of our sovereign lord the king, 
hy such services as he is bound to do in his proper person to the 
king (6), — as to carry the banner of the king, or his lance, or to 
lead his army, or to be his marshal, or to carry his sword before 
him at his coronation, or to be his sewer at his coronation, or his 
carver, or his butler, or to be one of his chamberlains of the re- 
ceipt of his exchequer, or to do other like services, &c. And 
the cause why this service is called grand serjeanty is, for that 
it is greater and more worthy service than the tenure of escuage. 
For he who holdeth by escuage, is not limited by his tenure to 
do any more especial service than any other who holdeth by 
escuage is bound to do ; but he that holdeth by grand serjeanty 
is bound to do some special service to the king, which he that 
holds by escuage is not bound to do." 

Lord Coke says, ** Serjeanty cometh from the French word 
(serjeant) satelles, and serjeantia idem e8t(c) quod servitiiim. 
And it is called magna serjeantia, or serjanteria((/), or magnum 
servitium, great service, as well in respect of the excellency and 
greatness of the person to whom it is to be done (for it is to be 
done to the king only), as of the honour of the service itself." 
And so Littleton himself in this section saith, that it is called 
magna seijeantia, or magnum servitium, because it is greater 



Serjeantia, and 
servitium. 




(a) As to the capitale messvagiuia, or eaput serjeanliae, see Madoz, Baroo. 
Aogl. 22. And see post, 288. 

(6) Lands in Kent were held by the service " tenendi caput Regis in navi 
inter Dovorriam et Whitsand, cum pertransierit mare ibidem." Adjudged to be 
grand serjeanty, H. Fines, 20 Hen. VL Mad. Bar. AngL 245 (d), 

(c) It would appear to be more correct to say that serjeantia is a species of 
servitiom. Every serjeantia is servitium, but every servitium is not serjeantia. 
'* Waltenis de Mahurdin reddit compoturo de viginti solidis, ut fiat inquisilio 
utrum teneat terram suam per serjenteriam vel per servitium militis." 6 Johann. 
1 Mad. £xch. 4to ed. 439 (fc). This may be one of the serjeanties mentioned, 
post, 288. 

** Serjantis servitium mutatum, viz. servitium serjantiie in servitium militare." 
Mich. Recorda in Scacc. 36 Edw. 1. (1306.) Jones, I. £. R. Memoranda, tit. 
Servitium, " Quia non fecit servitium (for his serjeanty) ideo mutatur in aliad 
servitium. — Rot. Seiyantiarum penet Remem. Scacc, Thes, rot, 16. Clone" Ma- 
dox. Baron. Angl. 32 (t). In almost every page of Testa de Nevill we find a 
list of " serjantie mutate in servicium militare." 

Adam de la More [debet] dimidiam marcam, ut scribatur in Magno Rotulo, 
quod G. filius Petri testatus est per breve suum, quod est in forulo Mareacalli, 
quod Rex vult, quod ipse Adam teneat terram suam de Horton cum pertioentiis, 
quam Rex Ricardus ei dedit pro servitio suo, per servitium Falcoaariie; et 
quod praBdictus G. filius Petri prascepit per idem breve, inrotulari, quod ipse 
Adam earn teneat per prsdictum servitium. — Mag. Rot. 1 job. Rot. 16 b, 
Oxenefordscire ; Mad. Baron. Angl. 32 (s) ; post, 288. 

(e) Glanv. lib. 9, c. 4 ; Fleta, lib. I, c. 10, lib. 2, c.9; Britton, c« Ixvi. 
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and more worthy than knights' service^ for this is revera servi- Appendix, 



tium regale, and not militare only ; Fleta saith, magna aiitem 
serjeantia dici poterit, cum quis ad eundum cum rege in exercitu 
cum equo co-operto vel hujusmodi, ad patriae tuitionem, fuerit 
feoffatus {ay 

Formerly a large portion of the kingdom was held hy the 
special services, called serjeanties or serjeantries, (serjantiae sive 
serj enteric). The process hy which they were very much re- 
duced in numher before their abolition (6) during the Common- 
wealth, appears to be as follows. Land held by the special 
service of serjeanty were neither alienable nor partible (c). 
But a practice had prevailed, which was recognized by the 
statute De prerogativa regis, 17 Edw. II., cap. 7 (d), for the 
king's tenants holding by serjeanty to dismember their estates, 
and a commission issued from time to time to apportion the 
burthens of the tenure amongst the new and old tenants. It 
was, however, generally found most convenient to fix a money 
value upon the whole service, and then to apportion the sum 
pro rata amongst the alienor and alienees. This process 
was called arrenting the serjeanty (arrentatio serjentise) ; and Arrentation of 
from the records of these arrentations we incidentally become s^^J®^'*^®*' 
acquainted with the nature of the different serjeanties which were 
thus successively extinguished (e). Sometimes the alienor was 
subjected to a continuance of the special service in addition to 
money payments assessed on the alienees (/) ; sometimes the 
alienees were adjudged to pay a money rent, and the serjeanty 
of the alienor was commuted for knight's service. 

Serjeanty is divided by Bracton into two classes ; first, that 
which consists of direct military service^;, which can only be 
reserved by the king ; and, secondly, that which consists of 
civil services^ such as holding the lord's courts, riding with the Bracton. 
lord (g) or lady (g), carrying the lord's writs within certain dis- 
tricts, keeping harriers and other dogs, mewing birds, i. e. hawks, 
or of services relating to war^ but not requiring the personal at- 
tendance of the Serjeant or his deputy, as finding bows and 
arrows or a sumpter-horse, &c. Serjeanties of the second class 

(a) Co. Lilt. 106 b. (6) Confirmed by 12 Car. II. c. 24. 

(c) Plac. in Dom. Cap. Westm. Abbr. 89 b. And see post, 297. 

((f) " De serjantiis alienatis sine licenti^ Regis consuevit Rex arrentare, hujus- 
modi serjantias per rationabilem extentam (as to the duty of extensorsi vide 
Plac. Abb. 812 a) inde faciendam." And see 1 Edw. III. c. 12 ; Hot. Pari, 
ii. 10 a, 12 a. No. 27, 272 a, 304 b, 342 a, 354 a, iii. 306 a. 

(e) Testa de Nevill, passim. (/) Who were in general subinfeoffees. 

(g) Serjeants holding manors, or lands, by the service of riding with their 
lords, &c. were called Rodknights. — Bracton, 35. 
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Appendix, might be reserved by the king, or (before the statute of Qaia emp- 
tores, passed in 1290) by a subject. This latter species of serjeanty 
is the petty serjeanty of Littletmi and Coke, but Bracton appears 
to have known no distinction between magna and parva serjeantia, 
except one derived from the value of the service reserved (a). 

Testa de Nevill. The work called Testa de Nevill consists of inquiries into 

% tenures throughout England, made for different purposes, chiefly 

in the reign of Henry III., though it contains a few entries which 

belong to the early part of the reign of Edward 1. and some 

which purport to be made in the reign of John. The bulk of 

the volume appears to have been compiled in 19 Hen. III. on 

occasion of the aid levied by that king upon the marriage of 

his sister Isabella to the emperor Frederic II. (6). The accuracy 

of Bracton upon the subject of tenure by serjeanty is confirmed, 

in a remarkable degree, by the returns preserved in Testa de Nevill. 

Amongst the serjeanties recorded in this work, the following 

may be taken as a specimen of the general character of the whole. 

Land in Nottinghamshire and Derbyshire was held by the 

service of furnishing the king upon his coming to Nottingham, 

Arrows. once in the year, with twelve arrows for the serjeanty of Cole- 

wick, and for the serjeanty of Wyleweby by the service of one 

Horse with seek, horse of the value of \3s. 4d., and a sack, cum brochi4(c), and 

halter an goa . ^ hwnpen halter of the value of one halfpenny (rf). Sumerhale, 

in Northamptonshire, held in serjeanty, by the service of finding 

Sumpter-horse, the king, in his army in Wales, one horse of the price of 5s, with 

a halter of the price of \d. to csfrry sumagia (e) for forty days (/)• 
The manor of Whitfeld, by the serjeanty aflTectandi (g) unum 

Bracket. bracketum to the use of the king, at the king's command, to run 

at a stag and hind, buck and doe (/). A forester in fee in the 

Forestry. forest of Clive, held land in Jarewell by the serjeanty of that forest- 

ry (h), and further rendering 8*. rent {/). In Sibethorpe, in North- 

(a) BractoD, 35, 87, 88 ; Bahs de Script. Brilt. CcDt. 3, c. 98. 
Marriage of (6) She was his third wife. The marriage was celebrated at Worms with 

Isabella, unusual splendour. Vide Schmidt, Geschichte der Teutechen, iii. 28. Schmidt 

calls her " des Kbnigs Heioricbs Tochter,'* Henry was then 28 only. 

(c) According to Spelman, explaining a sipiUar (enure in Bracton, lib. 2, 
tit. i. c. 6, brochia would be a vessel for the conveyance of liquids. But see 
post, 289. (d) Testa de Nevill, 16 a. 

(e) Sumagium was the load borne by a sumpter-horse (sumerius). 
Sumpter-horse " Forestarius capiat, — pro equo qui portat sumagium (BSte de somrne), per 
at \d. per dimidium annum, obolum, et per alium dimidium annum, obolum." — Charta 

annum. Forest®, c. xiv. Vide M 11 Hen. IV. fo. 28, pi. 53 ; Hunter's Fines, 333. 

Excoromuoi- «< Archiepiscopus excommunicavit F. Broc, eo quod amputaverat caudam 

cutlin/off i^meni sui."— Hoveden, anno 1171. And see Lib. Quot. Gard. 77, 143, 170, 

archbishop's ^8^* (/) "^^sta de Nevill, 28 a. ; and see 2 And. 20. 

horse's tail. (g) Qn. Breaking in. (h) And see T. de Nevill, 156 a ; post, 292. 
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Appendix, 

amptonshire, Nicholas le Archer held a seijeanty, for which he 



was to find the king in his army a man with his how and arrows ^'''^^'' 
within England, at his own cost, for forty days. In Shropshire, 
half a hide of land in Hentor was held, hy the serjeanty of finding 
one seijeant- footman (a) at the castle of Shrewithin for fifteen Serjeant- 
days at his own cost, if necessary (6). The manor of Esseleg, "*°^™*0' 
in Staffordshire, by the serjeanty of finding a serjeant-horseman, Serjeanuhorse- 
at his own cost, at the castle of Srawith'm (c). It is also said man in garrison. 
that John de Estleg holds Estleg, antiquitds ex conquestu, by the 
service of finding one serjeant-horseman with a haubergellum, Serjeant-horse- 
to go with the king when he goes with an army in Wales (rf). '^° *° army. 
Another serjeanty in Staffordshire, by the service of finding a 
Serjeant with a lance (e). Another, by that of finding a serjeant- Serjeant-foot- 
footman to conduct Welshmen from Powis at the kinor's cost(tf). ^^^ ^o conduct 
Another, by that of being constable of footmen in the king's army 
in Wales, at the king's cost, at \2d. per day (e). Another by the 
serjeanty of carrying, twice a year, the farm of the county of Salop Carrying the 
to the Exchequer, at the king's cost(e). Lands in Wittinton (Salop), '®*®°"®' 
by the service of being latinarius{f) between Welshmen and Latinaiius. 
Englishmen (g). Other lands there by the serjeanty of being 
the king's constable of 200 footmen in his army in Wales, so long Constable of 
as the king should be there (A). Land in Sutton, by the ser- ^^^o""**^* 
jeanty of finding the king a horse with a halter to draw the king's Horse 
treasure every year, at the feast of St, Michael, from Shrewsbury *° ^^^^ ™" 
to London {h)» Land in Stockton, Shropshire, by the serjeanty of Archer in 
finding one serjeant- footman with bows and arrows in defence of garrison. 
the castle of Srewardin, (which service was afterwards attorned (t) 
to the castle of Montgomery,) at his own cost, for fifteen days in 
the time of war ( j). Land at Brocton, by the service of being at 
[the castle of] Montgomery (k) in defence, with whatever arms Serjeant in 
the Serjeant chose to defend himself with(/). Land in Stanford, in g*'"«>°- 
Herefordshire, by the serjeanty of drawing the king's treasure to Drawing 
Liondon at the king's cost; and of summoning barons to the revenue, and 
army (m). This service is afterwards stated to be, to draw the barons and 
king's treasure from Hereford to London, at the king's expense, bishop. 
and to return at his own expense, and to summon the bishop at 

(a) Servientem peditem. (b) Testa de Nevill, 53. 

(c) lb. 68 b. (d) Tb. 55 b. («) lb. 

(/) Ante, 273. {g) Testa de NeviU, 66 a., 417 b. 

{h) lb. 58 a. (t) A similar attornment, ib. 134 b. 0) ^^- ^^ A* 

(k) " The constables, knights and Serjeants who were in castles, as well those 
belonging to the king as those belonging to the barons, did use in former times 
to eiercise a great influence over the towns which were near them." Madox, 
Bar. Angl. 19. (I) Testa de Nevill, 60. (m) Ib. 67 a. 
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Appendix, 

Measuring 
fortificalioos. 

Keeping castle 
gate. 



Sunimoniog 
and distraioiDg 
barons. 



Summoning 
bishop. 

Measuring 
castle, and 
keeping 
workmen. 

Guarding pri- 
soners of war. 

Emptor 
coquine. 

Cook. 

Alteration of 
service. 



Serjeantia 
coqoins. 

Serjeantia 
panetrisB. 

Beer. 
Boots. 

King's host. 
Usher. 



Bnimhard, and to come with the bishop to certify his sum- 
mons (a). Land in M awerdin, by the serjeanty of measuring the 
king's ditches and works at the king's cost ; other land was held 
there by the serjeanty of keeping the gate of the castle of Here- 
ford, receiving one penny a day from the king's purse (b). 
Lands at Mawrthyn, by the serjeanty of summoning the lords of 
Wygmor at Wygmor, and of Brous at Kingslane, and the lords of 
Lacy and Wilberley, and of distraining them for the king's debtsi 
when necessary, and of drawing the king's treasure from the 
castle of Hereford to London, and to have twelve pence per diem; 
and because that service is weak (quia servitium predictum de- 
bile est) therefore it is changed^ with the consent of the tenant, 
80 that the tenant render to the king twelve pence per year, and 
do the service for the fortieth part of a knight's fee (c). Land 
in Herefordshire, by the serjeanty of summoning the Bishop of 
Hereford before justices (d) ; other land by that of measuring 
the castle of Hereford, and of keeping (custodiendi) the workmen 
there (c?). Land in Gloucestershire, by the serjeanty of keeping 
the king's enemies (e). The manor of Septon in Gloucester- 
shire was the caput serjeantie(/) of William le Maynein Madding- 
ton, in the county of Wilts, for which serjeanty he was to be the 
emptor coquine of the king(g). A serjeanty in Laghampton, 
Gloucestershire, for which the service was to be the king's cook ; 
and because the tenant did not do that service, it was changed to 
another service (g) ; it appears (h) that the substituted service 
was the payment of twelve pence rent, and doing the fiftieth part 
of the service of a knight's fee. A similar alteration was made 
respecting another serjeanty in the same township. Lands at 
Chilth'm (qu. Cheltenham) lield de serjeantid coquine (i). Lands 
in A Scheie, Norfolk, per serjantiam panetrie (A;). Lands at 
Westhanced, Berks, by the serjeanty of serving beer in the 
king's butlery (/). Lands in Windsor, by that of keeping the 
king's houses at Windsor (I), Lands in Bray, per serjeantiam 
serviendi de ocreis domini regis (/). Lands in Nethercourt, 
by the serjeanty of having a pourpoint (perpuncturo (m) coat- 
armour) and an iron cap, in the king's host, for forty days, at 
his own cost(/). Lands at Elton, in Oxfordshire, by the 
serjeanty of finding an usher for the door of the queen's bed- 
chamber (/) . Lands in Netherhaughton, by *the serjeanty of 



(a) Testa de Nevill, 70 a. (b) lb. 67 a ; post, 292 (m). (c) lb. 70 b. 
(d) lb. 73 a. (e) lb. 77 b. (/ ) Ante, 284 (a). 

(g) Testa de Neviil, 78 a. (h) lb. 78 b. (i) lb. 81 a. 

[k) lb. 290 a ^ 2 Rot. Pari. 413. (0 lb. 108 b. (m) Ducange. 
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carrying a banner in the host for forty days at his own co&t(a)* Ap pendix, 

The whole town of Brochton, in Oxfordshire, by the serjeanty of Training hawks. 
carrying and mewing one falcon of the king (a). Lands in Carrying the 
Netherhaughton, Oxfordshire, by the service of carrying unum p«nnoncel. 
penecellum an' petalliam hundredi de Woketon (6). Land at 
Windsor, by the serjeanty of keeping the king's vineyard (c). Keeping the - 
Land at Bretton and Dulton, in Wiltshire, by the perjeanty of ^*°®y^ * 
keeping the king's larder ; which serjeanty was changed by the Larderer. 
tenant, by his own authority, into finding the king one serjeant- 
horseman armed, in his army in England, at his own cost (d). 
On account of this change having been without warrant, he was to 
do the service of half a knight's fee, in addition to the pecu- 
niary services at which the serjeanty was arrented by. fine in re- 
spect of alienation in part (e). Land at Weveryngg (Kent;), by the Carrying scul- 
serjeanty of finding the king, when he goes into Wales, one ho^se, ^^■'y* 
with a sack and goad^ to carry his scullery (/). Land in Kar- Carrying her- 
lethon (Suffolk), in serjeanty, by the service of carrying to the "°^** 
king, wheresoever he should be in England^ 24 pastillos of the 
first fresh herrings on the part of the bailiffs of Norwich (g)» 
Land held by the serjeanty faciendi canestiir(A). Land held per Making cane- 
serjantiam tuallie ad coronacionem domini regis (A). Land held still (fc). 
per serjantiam bacinorum ad coronacionem regis (A). Land towel, 
held per serjantiam custodiendi parcum regis (/<)• Land held Holding basins. 
per serjantiam lardarii domini regis. Land at Hupton or Opton ®^P*°S P*' • 
(N^orthamptonshire), by the serjeanty of finding unum servien- _. ,. 
tern itinerantem in Hundredo de Neuhocilg've, or Neubotleg've, jeant-iuaerant. 
ad faciend' precept' vie' Northampton' ex parte domini regis (i). 
A serjeainty was held in Yorkshire by the service of being keeper 

(a ) Testa de Nevill, 1 08 a, b. David de Soyrednn temet unam virgatam terre in 
Seyredun et in Sappesleg, per serviciuia sergentie inveoieDdi d<ias sagittas cum Arrows for hunt- 
dom. rex venerit venaii ia Foresta de Dertemore; et ita tenuerunt antecessores iog in Dart- 
suipostconquestum. lb. 196a. (6) Ib.ll8. 119; 1 Palgr.305. (c) lb. 129a. "*^'"- 

(c2) Willielmus cognomento Cocus, serviens Richardi regis Anglie, in custo- 
diendo castellum de Leuns cepit de familia regis Francie 24 servientes equites, Serjeant-borse- 
quos Hex Francie miserat ad muniendum castellum de Novomercato. Hoveden men. 
in Richard I. (e) Testa de Nevill, 146 a, b. 147 b. 

(/) "Cumsacco et brochia pro esquiler ipsius patris regis cariand." — Rot. 
Orig. in Scacc. Abbr. ii. 26. Brochia is here evidently derived from " broche/' 
veru. Sometimes the tenant is to furnish equum cum sacco et stimulo, or cum 
sacco et pryk. lb. 24Q a, 325 a. Vide ib. 174 b, 245 a ; F. Garde, 145 ; ante, 286. 

(g) Testa de Nevill, 283 b. {h) lb. 276 a. And see 162, 349, 388. 

(i) Ib. 32 b, 33 b. Willielmus Alius Michaelis tenet unum toftum in Hag- 
wrthengh'm (Lincolnshire), per servicium existendi summonitoris in wapcn- .Summoner in 
tachio. £t valet per annum vi<>. Ibid. 348 b. Afterwards said to be held wapentake, 
per serjantiam faciendi summoniciones cum serviente in wapenlachio. lb. 352. 

(^) Qu."canefill," which see, Spelm. Gloss. 

U 
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Appendix, 

Furnishing a 
Serjeant to do 
the king's 
business. 



Sergens de 
I'esp^. 



Land in Cum- 
berland, held 
by the tenure 
of providing 
land Serjeants, 
or keepers of 
the peace. 



Awaita maris. 



of the gaol of the forest, and of selling cattle taken for the king's 
debts (a). The jurors say, that the Earl of Albemarle ought to 
present his serjeant to do the king's business within the wapen- 
take of Houdernesse (a). Land in Lancashire held by the ser- 
jeanty of being reeve (b) ; and by the seijeanty of the wapen- 
take (c). By the serjeanty, inter alia, ad faciendum attachiamenta 

(a) TesU de Nevill, 375 a; and see ib. 195 a. (ft) lb. 409. 

(c) Ibid. This seems to be the same service ts that which was to be per- 
formed (by deputy or in person, poU, 396 (/)*) by the Earl of Albemarle, corre- 
sponding with that of the old Norman Serjeants of the sword, servientes spatx. 

" D rOffice de Seijent. 
" La Coustume, au chapitre — De I'Office du Viconte. 

" Sous les vicontes sont les sergens de Tespee, qui doyuent tenir les veues, et 
faire les semonces, et les commandemens des assises, et faire tenir ce qui est 
jug€, et delivrer par droit les naraps qui sont prins. Et pour ce sont ils appelez 
sergens de I'espee : car ils doyuent justicier vertueusement a Tespee et aux 
armes, tout l^t mal-fsiteors, et tons ceui qui sont diffamez d*aucun crime, et les 
fuitifs. Et pource furent*iU establis principalement, a fin que ceux qui sont 
paisibles fussent par eux tenus en paix, et les mal faiteurs fussent punis par la 
roideur de justice. Et par eux doyuent estre accomplies offices de droit. Les 
Dedeaax sont mendres sergens qui doyuent prendre les namps, et faire les 
offices qui ne sont si honnestes, et les mendres semonces." Terrien, CoDamen- 
taire, 74. In the following page b a decree made in the Exchequer at Rouen 
in 1426. — " Que lot sergens royaux ayent chacun un sous-sergent en sa sergen' 
terit, sans deroguei a la teneur de la charte aux Normans." 

** Cumbr.' Ricardus de Luci petit versus Adam filium Johannis quod faciatei 
servicium et consuetudines quas ei facere debet de libero teneroento quod de eo 
tenet in Breseko ; scilicet, quod debet receptare et hospitari et pascere quinque fo- 
restarios suos cum ad eum venerint, et invenire eis sectam ad testandum male- 
facia foreste sue. Dicit etiam quod debet habei-e quatuor landservientea, cus- 
todesi scilicet, pacis patrie, duos, scilicet, ex una parte aque de Egend' et duos 
ex alia parte illius aque de Egend', et illos duos qui erunt ex ilia parte aque 
ubi ipse manet, debet ipse hospitari et pascere, et invenire eis sectam ad tes- 
tandum malefacta pacts., Et preterea petit de ipso, et de hominibus terre sue, 
de omnibus averiis suis et universis rebus, nnde theolonlum debet surgere, que 
vendite fuerunt, ubicunque vendantur. Ita quod theoloniom illnd portari debet 
ad castellum suum de Egremunt infra diem dominicam proximam post vendi- 
cipnem factam, et si ultra dominicam detentum fuerit, ipsi erunt in forisfactura 
sua, et reddent ei theolonium. Et Adam venit et cognoscit ei servicia et con- 
suetudines que terra sua debet, et debuit a conquestu Anglie ; scilicet, quod ipse 
debet esse forestarius suus se ttrcio ex feoffamento antique ad custum suum 
proprium, et debet receptare et hospitari et pascere unum landservientem ex una 
parte aque in communi, sicut ei acciderit, scilicet, ex ilia parte aque ubi ipse 
manet, Cogposcit etiam quod de hominibus ejus debet ipse habere theolonium 
de omnibus rebus suis venditis, uude theolonium surgere debet, sed ipsemet de 
omnibus rebus suis propriis venditis quietus esse debet. Et predictus (Adam) 
cognoscit quod debet awaitam maris facere. Et ponit se in magnara assisam 
Domini Regis, &c. Consideratum est quod magna assisa inde fiat, &c. Dies 
datus est eis, &c. Rot. 4, Plac. Abb. 42 b. And see further as to the oflice of 
Serjeant of the Peace, Ellis, Introd. to Domesday, 179 ; ants, 224 ; post, 903. 
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corone^ et alia attacbiamenta que pertinent ad vicecomitem, ubi Ap pendix . 

vicecomes et servientes sui non possunt aitingere (^4). Land in 
Hecham (Northamptonshire), in serjeanty by the service ferendi Carrying writs. 
brevia de Honore de Hecham (6). Richard, prepositus de Dere-- Being reeve. 
by (Lancashire), held twelve oxgangs of land, ut sit prepositu8(c). 
Adam de Moldat, four oxgangs in Crossley (Lane), per serjan- 
tiam ut sit prepositus (c). Robertas de Curton held half a carve 
of land in Querton (Lane), per serjantiam prepositure (c). Land 
in Northumberland was held by the serjeanty breviandi placita Execution of 
corone versus vicecomitem {d)^ et faciendi summoniciones. An- process. 
other serjeanty in the same county was held by the service bre- 
viandi et faciendi districciones(c2); another by the service custo- 
diendi brevia corone (d) ; and another by the service eligendi (qu. Serving as 
colligendi) den' regis. 3 Hen. llL(d). La^ds in Welleby (War- coroner (c). 
wickshire), by the serjeanty of beipg marshal ad placita domini Marshal ad 
regis (/). The free (g) manor of Bradepole (Dorset) , by the ser- ^ *^* * '®^'^' 
jeanty of summoning to the county court (A). A messuage in Eling Summonses to 
(Hants), by the serjeanty of being bailiff itinerant in the Isle of county court. 
Wight (i). Lands in Natferton, Matfen del West and Loverbothill, Bailiff itinerant. 



(a) Testa de Nevill, 393 a, 394 a. Willieimus filius Odonis tenet in capite 
de doroino rege unam carucatam terre cum pertinenciis in Bamburg, per servi- Making dis- 
cium serjantie, ut facial districciones pro debitis domini regis, et ut portet brevia tresses, and 
domini regis inter Tuedam et Coket. Et omnes antecessores sui tenuerunt per carrymg wnts. 
idem servicium post tempus Willielmi Regis Rufli. lb. 393. Henricus de 
Waleton tenet xiii. bovatas terre in Waleton, &c. (Lancashire) per serjantiam 
vavassorie, lb. 409 b. Vide ante, 185, 186. 

(6) Testa de Nevill, 376. (c) lb. 409 b. 

(d) lb. 391 a. (0 Vide post, 292. (/) Ibid. 93 a. 

(g) The term liberum manerium was probably used because the manor, being Pf^ manor, 
a serjeanty, was exempt from cscuage, &c., Wright, Ten. 26 ; unless customary 
manors were so common in Dorset, that the ordinary freehold manor at common 
law required a distinctive name. Vide 5 Mann. & Ryl, 155, 156 ; post, 293. 

(h) Ibid. 167 a. ** Serjantia Radulphi de Gorges etElene uxoris ejus, de Bra- pjndinff a ser- 
depol, que quondam fuit Toraldi de Papilloyn, pro qua debuit domino regi unum jeant at aims, 
servientem armaturn cum lineis arrois in exercitu suo in Dorset, per xl. dies 
super custum proprium, alienata est per particulas: — 

" De Radulpho de La Dune pro x. acris terre et uno molendino de eadem ser- 
jantia, alienatis, que tenet, — per annum dimidio marce. 

*' De Radulpho de Gorges pro vi. virgatiset dimidio et duabus acris terre, 
quas EudoFillioi, Willieimus de Stikelane, Haldwinusde Cain, Hogerusde Abin- 
don, Robertus Pistor, Adam Pane, Isabella uxor ejus, Emma soror ejus et Hugo 
Serle, de eo tenent, et quadam libertate quam Monachi de Ford (Ford Abbey in 
Devonshire) de eo tenent,--per annum 30 solidis. £t faciei predictum servicium 
consuetum." • Testa de Nevill, 171 b. 

(») Rot. Orig. in Scacc. Abb. ii. 270 b. In Testa de Nevill, 231 b, the Carrying writs, 
service is thus described. '* Ricardus de Eslenges tenet in Eslenges unam 

u 2 
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Appendix. 

SeijeaDt 
coroners. 



Serjeant-smiths. 
Usher in eyre. 

Cornage. 

Execution of 
process. 

Iron work. 



Wood, litter. 

Dogs. 

Claretum. 

Foresters, 
chamberlain, 
huntsman, 
usher, &c. 



Faveria. 



Wand-bearer 
before justices. 



Serjeants hold- 
ing by cornage 
to lead the van 
and, in return- 
ing, to cover the 
rear. 



Seijeanty of the 
ushery at Rouen. 



in serjeanty pro placitis corone custodiend' (a). This is called in 
tHe next page, serjantia pro corona domini regis infra comitatum 
Northumberland ; and in pp. 35^, 393, Mattefen and Naferton are 
said to be held by the same party, Philip de Ulecot, per seijantiam 
ut sit coronator. A burgage in Lancaster, held of the seijeanty 
of Robert, son of Roger de Skeerton (6). Land in Lancaster, 
per serjantiam faverie (c). Land in Glentwrthe (Lincolnshire), 
by the service of being usher in the eyre of the justices in the 
county of Lincoln (rf). Many serjeanties arrented in Cumber- 
land, are stated to be held by cornage (e) ; some by drengage (/) ; 
some by the serjeanty of an aerie of hawks ; some by the ser- 
jeanty of carrying the king's writs in the county by and at the 
command of the sheriff (g). Land in the suburbs of Carlisle, by 
the serjeanty of furnishing the king with iron work (ferramenta) 
for the gates of Carlisle (h). Lands in Winterburn, Wiltshire, 
by the serjeanty of keeping and delivering out the king's wood 
and litter (t). Lands in Alwardebeer, by the serjeanty of keep- 
ing in the king's courts his canes haeriet (k) at the king's cost. 
Lands at Winterslauwe, in Wiltshire, by the seijeanty faciendi 
claretum (/). Lands in Coombe, by the serjeanty of keeping 
the king's forest, of being the king's chamberlain, of being the 
king's huntsman, of being the king's usher (m\ of being mar- 

virgatam terre de veteri feoffamento, per serjantiam ferendi brevia vicecomitis in 
insalam, et ad faciendum attachiamenta domini regis." 

(a) Testa de Nevill, 388 a. And see ib. 391 ; 1 Mad. Ezch. 463 ; poa, 
No. LXXI. (ft) Testa de Nevill, 410 a. 

(c) Ib. 410 a. Spelman says, "Faverca usurpari videtur in MS. Rival- 
ensis monasterii pro molendino ferrario, vel pro fodina, ubi ferrura eruitur." 
Gloss, in verbo. Faveria, as above, seems to be the true vrord. 

(d) Tb. 349 a. Land was also held there per serjantiam quod debet esse 
cotam rege vel coram justiciariis cum in illas partes venerint, ib. 352 a ; and 
also per serjantiam portandi unam virgam coram justiciariis itinerantibus apud 
Lincoln de omnibus placitis. Ib. 292 b. 

(e) Et notandum quod omnes supradicti tenentes per cornagium, ibunt ad 
preceptum regis in exercitii Scocie, scilicet, in eundo, in antewarda et in re- 
deundo, in retrowarda. Ib. 380 a, 381 b. And see ib. 409; F. Garde, 148. 

( /) As to this tenure, which appears to have been common in the northern 
counties, temp. John and Henry III., see Testa de Nevill in those coanties. 

(g) Ib. 380 a,b, 381 a. b, 393, 410 a. (k) Ib. 380. 

(i) Ib. 146 b. This serjeanty being alienated in part, was commuted for a 
money rent, and the service of half a knight's fee. And see ib. 357. 

(fc) Qu. Harriers, vide Cal. Rot. Pat. 261, a ; but canes aericii are afterwards 
mentioned. Testa de Nevill, 146 b, 147 b, 148 b. 

(/) Testa de Nevill, 147 a. Claretum was a mixture of wine, hipocras, &c. 
a sort of bishop. 

(tn) " Hue Waspal tient sa terre par sergenterie, et doit garder la porte du 
Chasteau de Rouen" — Ducange, voce Serviens. And see Testa de Nevill, 393. 
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shal of the door of the king's kitchen, of being the king's archer, Appendix. 

and of keeping two wolf-dogs {a). Land in Burston (Norfolk), 

by the seijeanty of selling cattle in Norfolk and Suffolk, for the 

king's debts (6) ; and other land in Norfolk and Suffolk, by the Selling dis- 

serjeanty of buying such cattle (c). Land in Saunford (Suffolk), *'"®*^** 

by that of leading Serjeants into Wales at the king's cost (rf). Leading ser- 

Land in Stanhoie, Suffolk, in capite de domino rege, per ser- Wales. 

jantiam venacionis (<i). Land in Pitterll (Northamptonshire), Serjantia vena- 

by the seijeanty of being venator leporum, — the service done ^**^°*** 

annually (e). Land was held in Pappeworth (Cambridgeshire) 

per serjantiam, pro qua debuit pascere et vestire duos pau- Alms. 

peres singulis diebus de elemosina pro anima regis, et anteces- 

sorum et successorum suorum (/). Land was held by the ser- 

jeanty dicendi quinquies oracionem dominicam, cum salutacione Lord's prayer. 

beate Marie, de die in diem, per annum, pro anima regis Johannis Ave Mary. 

et animabus heredum suorum (g). Kingeston (Dorset) was held 

by Russell of the king, ex tempore Willielmi Bastardi, quondam 

regis Anglie, by the serjeanty of being marshal of the king's 

butlery at Christmas and Whitsuntide (A). Land in Welles (Dor- Butlery. 

set)^ by the serjeanty of making the king's bread in the Hundred Bread. 

of Winfrod(i). The free manor (Jc) of Winfrod (Dorset), by the 

serjeanty of giving water to the king at Christmas, Easter and Water. 

Whitsuntide (/), in the absence of the Earl ofOxfurd, The free 

manor (k) of Lasterte, Somerset, by the service of one heron or Heron. 

(a) '* Dao8 luverettos," Testa de Nevill, 149 a. Vide ib. 149 b., pott, 298. 

(6) Testa de Nevill, 283 a, 294 a^ Mad. £ic. 670; qaarto ed. ii. 196. 

(c) T. de Nevill, 286 a. (d) Ib. 295 b, post, 294. • 

(e) Ib. 37 b, (/) Ib. 337. . (g) Rot. Or. in Scacc. Abb. ii. 10. 

(A) Testa de Nevill, 165 a. In the following century, the manor (which 
then acquired its present name of Kingston Russell) is stated to be held by the 
service of counting the king's chessmen (numerandi familiara de scaccario do- Chessmen, 
mini legis, see Lib. Quot. Garderob. 350, 351), and putting them in a box when 
he had finished his game. Rot. Oiig. in Scacc. Abb. ii. 29 b. Manor of 
Kingshome (Gloucestershire), held by the serjeanty of keeping the pantry door 
at the coronation. Ib. 174. (i) Testa de Nevill, 166b. (/c) Videante,29\. 

{I) The tenure is more particularly desciibed afterwards (171 b) thus — 

" Serjantia Henrici de Neuburgh in Wineford, pro qua debuit dare aquam ad 
manus domini regis die natali Domini, Pasche et Pentecostes, et habere pelves 
et roanitergia, nisi comes Oxon. presens esset, alienata est in parte per divetsas 
particulas: — 

** De Willielmo de Cumbe, pro una hida terre de eadem serjantia, alienata, 
quam tenet,— per annum di* marc'. Et faciet servitium quadrag* partis unius 
feodi, — a knight to serve for one day instead of forty. 

*' De Roberto de Cheseburn' et Johanna uxore ejus, pro tiibus virgatis, &c* 
Et facient servitium quadragesime paitis unius feodi. 

•' Do Alicia et Avicia, filiabus Roberti de Escot, pro tribus partibus uniui 
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Appendix. 



Fundator 
scaccarii. 



Carriage Ace. 



Park. 
Wolves &c. 



crane [unius gruis], per serjantiam. The free manor of Windle- 
shore (qu. Broadwinsor) Dorset, valued at 15L per annum, by the 
Serjeant y fundatoris 8caccarii(a). The manor of Eslyngton 
&c, (Northumberland), by the service of rendering 4/. per annum 
to the king, at his exchequer of Newcastle-upon«-Tyne, of doing 
to the king foreign service of carriage, of doing suit at the 
county court, and truncage at the castle of Baumburgh (b). 
Lands at Mulleford(c)^ by the service of finding a man to keep 
the king's park and forest at Claryndon(<i). The serjeanty of 
Laxton in Northamptonshire, by the service of hunting and 
taking wolves, foxes, cats, and other vermin (e). Lands in 
Pigh tester (Northamptonshire), by the serjeanty of finding dogs 
at the tenant's expense to destroy wolves, foxes, weasels, cats, and 
other vermin, in Northamptonshire, Rutlandshire, Oxfordshire, 
Essex, Hants^ and Bucks (/). Lands in Manesfield Wudehus 
(Notts), per servicium capiendi lupos(^)« Land in Causton and 
Stanhog (Norfolk), by the serjeanty of keeping one wolf-dog (A). 
The sums payable by the parties to whom the serjeanties were 
arrented, were received with other branches of ordinary revenue 



Wolves in 
Scotland. 



virgate terre de eadem serjaotia, alienatit, quas teQeiit,--per anaum ?. solidis. 
£t facient tervitium •exagesime partis uoius feodi. 

" De Roberto Alio Elye, pro una virgata terre de eadem serjantia, alienata, 
quain tenet. — per annum 2 solidis, 6 denariis. 

" De Johanne de Valle Torta et Alicia uxore ejus, pro una virgata et quarta 
parte unius virgate terre de eadem serjantia, alienatis (quas teuent), — per annum 
6 solidis, 4 denariis. £t facient servitium tricesime partis unius feodi." 

(a) Testa de Nevill, 166 b. The tenant of the same, or another serjeanty at 
this place, is called ponderaior denar. ad scacc. d&i regis, ib. 171 b^ 417 b. 

(6) Abb. Rot Orig. in Scaec. ii* 8 a, 207 a, b. And see the former tenure, 
Testa de Nevill, 389 a, 393 b. («) Milford, near Salisbury. 

(d) Abb. Rot. Orig. in Scacc. ii. 227 b. (e) Ibid. 247 a. 

( f) Ibid. 296 a. And see ib. 389. (g) Testa de Nevill, 16 a. 

(ft) Per serjantiam servandi unum luvarium, ib. 283 a, afterwards said to be 
per serjantiam custodiendi unum livarium, ib. 290 a. Vide ib. 164 a, ante, 292. 

In Plac. Abb. 283 b, it is said that the deer, which the Earl of Oloncester had 
given to William Poer to stock his park at Farley in Worcestershire, had been 
destroyed by wolves. Licence to kill wolves in all the king's forests in England 
was granted to John Gifford de Brymmesfield in 9 Edw. I. ; and in the same 
year, licence to kill wolves in the king*s forests, in certain counties, was granted 
to Peter de Corbet, Cal. Rot. Pat. 49. The importance attached to the service 
of destroying wolves in Scotland, in the fifteenth century, appears from the fol- 
lowing enactment. " The schireffes suld hunt and slay the woolfe, and her 
quhelpes, three times in the zier; and all in-dwellers of the shire suld ryse with 
him, upon paine of ane Wedder." Statute of James II. (who died 1460)> 
Pari. 14, cap. 88. Skene, De Verborum Significatione, (it. Schiielfe. 
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arising in the county, by the king's collector or reeve (a). But Appendix, 
by the successive debasements of the currency, the sums re- 
served upon these arrentations became so insignificant in value, 
that in course of time they generally ceased to be collected at all. 

Besides the arrentationes serjanterium, many of which record 
the tenure at the moment of its extinction, the nature of the 
service constituting a particular serjeanty sometimes appears 
from other documents in which it is noticed as still existing. 

** Rex cepit homagium Radulphi de Levelaund, filii et heredis Palace of West- 
Margerie, que fuit uxor Fulconis Peyforer defuncte, qui (b) de r/^t* risra 
rage tenuit in capite (c), de serjancia custodie pallacii Westm. (df) 
et libere prisone regis de Flete (e) &c/' 6 Edw. I. (/) 

" Rex eidem escaetori, salutem : quia accepimus per inquisi-* Ventrer. 
tionemi quod Bertrandus de Croyel defunctus tenuit &c. mane- 
rium de Setene in comitatu Kancie per serjantiam inveniendi 

(a) The shire-reeve (sheriff), as the term imports, was merely a collector Sheriff, 
of the king's revenues, within the county. As the intervention of this officel* 
was in ease of the kingU debtors, who would otherwise have been bound to attend 
in person to make their payments, the shire-reeve was the agent of the subject as 
well as the officer of the king. He was therefore commonly elected by the 
county, who were answerable for his defaults. (2 Rot. Orig. in Scacc. Abb. 124.) 
So the reeve of a manor whose duty consists in collecting the lord's ftints, is Reeve, 
chosen by the homage, the members of which are the parties from whom the 
collection is to be made. 3 Mann. & Ryl. 160, 2, 170, 6, 201, 10 $ 1 Palg. 82. 
But in the absence of the earl or alderman (the civil governor of the shire or 
county) the shire-reeve performed the duties of that office ; and upon the Con- 
quest the Norman lawyers found the sheriff in the exercise of the function not 
only of collector, but of deputy civil governor of his county. In respect of the 
latter of these functions, they gave him the designation of viconte (vicecomes), Vicecomes. 
and in respect of the former, that of baillif (ballivus), though in Normandy the 
offices of viconte and the bail if were distinct. In English, however, this officer 
whether acting in one capacity or the other, was known only by the original name 
of shire-reeve or sheriff ', on the other hand, in law Latin, vice-comes, the title 
derived from the secondary functions of this officer, is applied to him in both 
branches of his office ; but bailHf, ballivus, is obsolete, except in its derivative Bailiff, 
form of balliva, bailiwick, a term still used to designate the district over 
which the jurisdiction of the sheriff extends. 

(6) In these records ** qui," agreeably to the French use of the word, is of all 
genders. Here it seems to be feminine, as it is evidently the mother, and not 
the father, from whom the serjeanty descended. From the difference of name it 
would rather appear that Fulk Peyforer was the second husband of Margaret. 

(c) As to tenure in capite, see ante, 232 ; Testa de Nevill, 163 a. 

(d) As to this palace, see Hot. Pari. i. 150 a, 155 a, 316 b, 378 a, 405 a, 
406b; iii. 128a, 452bj v. 110b, 194b. 467 b, 468a, 474a, 492a, 530 a, 
537 b; vi. 380b; 2 Rot. Orig. in Scacc. 5, 23. 4, 31, 71, HI, 202,11, l7, 
18, 37, 38, 56, 319 ; Memorand. in Scacc. Mayn. 47. 

(e) As to which, see Rot Pari, i, 47 b ; ii. 211 b; iii. 25 a ; v. 110 b. 
(/) 1 Rot. Orig. in Cur. Scacc. 29 b. And see Maynard, 47; post, 30L 
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Veotrer. 



Nobis, quando contigerit ire in Vasconiam, unum hominem voca- 
tum ventrcr, ad ducendum tres leporarios Nostros quousque idem 
ventrerius perusus fuerit uno pari socularium precii quatuor 
denariorum, ad custum Nostruin, et quod idem Bertrandus non 
tenuit alias terras &c., quodque Johanna, uxor Ricardi de Rokesle, 
soror ejusdem Bertrandi &c. cepimus fidelitatem ipsius Ricardi 
&c. Et ideo vobis mandamus accepta securitate &c. (a) 

Here the service to be performed by the ventrer is defined ; 
he was to lead three of the royal greyhounds when the king 
should fortune to go into Gascony, at the king's expense, until 
the ventrer had worn out a pair of shoes of the price of 4fd, 
The ventrer was perhaps the same officer as the fugator (Jb) or 
huntsman of other antient records. Thus we find (b) grants 
from the crown of the office of alderman in consideration of the 
grantee's finding one huntsman (unum fugatorem) to the king 
when he should hunt in a neighbouring forest. The manor of 
Seaton appears to have come afterwards to Richard Rokesly, 
knight, probably a descendant of Richard and Joan ; for accord- 
ing to a record (c), cited by Lord Coke {d), " Ricardus Rockesly 
miles tenebat terras Seatoniae in Com. Kant, per serjentiam 
esse (e) vantrarium regis in Gasconia donee perusus fuerit pari 
solutarmn precii iiii. den." This latter record gives no explana- 
tion of the term vantrarius, and Lord Coke has translated it 
"the \imgs fore-footman,^* Spelman (Gloss, in verbo), citing 
this passage from Lord Coke (but writing *' vantarius" instead 
of " vantrarius"), says, " Assecla regis qui cseteros suos asseclas 
prcBgreditur" Ducange, who professes himself unable to under- 
stand the record vouched, or the explanation given by Spelman, 
suggests that the true reading may be " ventarius/' a coUector of 



Fugator. 



Service to be 
done by tenant 
in serjeanty 
himself, if none 
other be found 
to do it. 



(a) Abbr. Hot. Orig. in Scacc. i. 150, 151. 

(6) " Thomas de Everwic, filius Uliveti, debet unum fugatorem , ut sit alder- 
mannus in Gilda Mercatorum de Everwic." Magn. Rot. 5 Steph. (rather, 31 
Henry I. vide ante,) rot. 15 a ; 1 Mad. Exch. 397, chap. xi. s. 2 (m). 
" Uctredus, filius Walleof, reddit compotum de viginti marcis argenti et tribus 
palefridis et ixihus fugatoribus, pro soca et saca, quae (quas) Rex ei concessit** 
Ibid. Rot. 3 b. Norhumb. ibid. (n). And see 1 Ellis, Introd. Domesday, 92, 110. 

(c) Rot. Fin. M. 11 Edw. II. (d) Co. Litt. 69 b. 

(e) In the more antient document relating to Croyel, the word is not " esse," 
but " inveniendi." The legal effect is the same ; because where a tenant has a 
service to do by the body of a man, if he cannot find a man to do the service 
for him, he must do it himself. Litt. s. 157 ; 11 lien. IV. fo. 72. From the 
different wording of the two records in this and other particulars, it may be in- 
ferred that the service was not reserved in writing. Two translations from the 
tame written document could hardly have varied so much. 
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impost. In 38 Hen. III. (1253) Roger deLangeford held a ser- Appendix 
jeanty in Mantford, Surrey, **pro qui debuit esse veotranus domini 
regis."(a) " Veltrarius, vautrarius^ is described, Lib. Nig. Scacc. 
356, as veltricibus canibus praefectus (b),** Ducange seems not to 
have been acquainted with the word " veltrarius," which is not to Veatrer. 
be found in the edition of the Glossary published by himself in 
1 679, or in the Frankfort edition of 1710. It appears in the Bene- 
dictine edition of 1 736. As Ducange writes '* vautrarius" instead 
of " vantrarius,'* the word used by Lord Coke, he would probably 
not have hazarded the suggestion of *' ventarius,'* if he had been 
aware of the existence of the term " veltrarius." Whether 
" veltrarius" and '* ventrarius" had precisely the same meaning 
appears to be doubtful (c). 

In the Coustume de Normandie, in the Chapter, " De Court," ^^onnan scr- 
it is said : ** Les chevaliers, et ceux qui tienncnt franchement les janties (d). 
contez, les baronnies et les autres dignitez fieffaux^ ou les fiefs 
de Haubert, ou /ranches sergent cries, ou autres francs fiefs, ont la 
court de leurs resseans es simples querelles, et les legeres et 
pesantes de meuble, d'heritage, et de larcin." On which Terrien 
observes («), ** Sergenteries — Combien que les sergenteries feu- 
dales se releuent comme fief de Haubert, toutesfois il n'y a court, 
«5(7ge(/), justice ou jurisdiction, si elles ne sont jointes a quelque 
fief noble ; comme est la sergenterie du Val de Dun en la Vi- 
conte de Arques, laquelle est jointe et unie a la Visconte here- 
dital de Blosse-ville ; le seigneur de laquelle Viscont6 a la cog- 
noissance et jurisdiction du meuble(g) entre les resseans de toutes 
les.paroisses de la dite sergenterie." 

So late as the last century, inheritances in that Duchy were 
divided into heritages partables and heritages non-partables (A). 
In the former class were included lands held en roture (socage), 
en bourgage (burgage), and en franc aleu (allodial lands), rents 
and some ofHces. The heritages non-partables, consisted of 
lands held by knight's service (les fiefs nobles), and serjeanties 

(a) Plac. in Dom. Cap. Westm. Abb. 135 a. Afterwards, in 1300, we find 
Serjantia Roger! de Langeford in Mainford (Surrey), pro qua debuit ip«e 
vetrius domini Regis, alienata est in toto. Johannes de Gadesden tenet totum. 
Et idem Johannes fecit inde finemj videlicet, per annum xx. sol' faciendo servi- 
cium vicesime partis feudi unius militis. Testa de Nevill, 229 a ; and see ante, 
194. 

(6) Veltrarii, Blount's Ancient Tenures. See Spelm. Gloss. Canet, 

(c) '* Ventrer," supposing it to be a distinct word from veotriusi may, if not a 
corruption of " venator/' be possibly a tenant by cornage. Littleton says, (sect. 
156,) " veniier un cornu," to wind a horn. Crag. Jus Feud. lib. i. Tit. i. § 5. 

(d) Ante, 290, 292. (e) Terrien, Comment 87. 

(/) Hence perhaps our cuttomary tenures. (g) Personal actions^ 

{h) Frigot, Coutume d« Nonntodie, 226, 367. 
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Appendix. (sergenteries nobles)* Lands held per serjentiam (les sergente- 
ries glebees), and vavassories held by knight's service (les va- 
vassories nobles), were, in common with land held by knight's 
service, liable to the feudal right of wardship (la garde noble). 



No. LXXI. 

Seijeanti adplacUa coronce cusiqdienda in 1210. 

Alanus filius Ketelli debet xxx* inaroaft et j. palefridum, 
ut inquiratur utrum Alanus atnovit (a) Servientes qui custodi" 
ebant placita corone Regis in Copland, necne.-^ll Johann* (6). 
The coroners of Leicestershire are called custodes placitorum 
corooda in a record o£ 8 Johann(c)« 



No. LXXII. 



Grant of Land by Henry II J. to his Serjeant y and grant of a 
Wardship by Edward til, to his Attorney, 

Pro Magistro(cf) Pau- i Rex Henrico de Bathon et sociis 
lino de Baumpton. j suis, justiciariis assignatis ad tenen- 
dum placita coram Rege vel consilio suo atterminata, salutem. 
Sciatis, quod si contingat Nos vel heredes Nostros recuperare 
unam carucatam terre cum pertinentiis in la Wychall in manerio 
de Bremesgrave &c., quanl Nos petimus versus Ricardum de 
Coston, tamquam escaetam, praedicta terra dilecto Setvienti 
tiostro Maglstro Paulino de Baumpton et heredibus suis de con- 
cessione nostra imperpetuum quieta remaneat, &c. In cujus, 
&c. T. R. apud Portesmue (e). 

We find the wardship of an infant heir, who Was in ward to 
the crown, granted to the king's attorney in recompense of his 
services. " The king, for the good service with which Thomas 
de Totyngtot) has performed in prosecuting the king's business, 

(a) Whether this amotion was by letter under the sign manual addressed to 
the Lord Chancellor, does not appear. The process may have been still more 
summary. 

(6) Mad. Excb. quarto ed. i. 442 (g). And see 4 £dw. I. st. 2 ; 28 £dw. 
III. c. 6 ; Mirror, c. 1, s. 3; Spelm. Gloss. Furca et fossa, 

(#) Plac. Abb. 66 b. And see Hoveden, 795 j Testa de Nevill, 391, 394; 
Britl. c. 1,— De Coroners ; 1 Palgr. Commonw. 297 ; ante, 291, 292. 

(d) Therefoi^ not serviens ad arma, but a gownsman, servieoft ad legem. 

(«) Rot. Pat. 3^ H. III. 1253. 
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both in the Common Bench and in the King's Bench, has com- Appendix. 
mitted to him the charge of all the lands and tenements which 
were of Walter de PateshuU, deceased, and which &c. he held 
by knights' service in the town of Euston in the county of Suf- 
folk, and which &c. the lawful age of the heir &Co yet so &c" 
6 Edw. 111. (1382) (a> 



No. LXXITI. 

Extract from Writ of Privilege, 

'' Quidam tamen Henricusi Episcopus Wintdnise (b) et Jo" Duty of ser- 

hannes Podridg, curie nostre predicte privilesia nescientes. neo JJ^nts to altend 
J . J. J n,. . 5 J t\, ' \m ' !i ^ Court of Com- 

mgendo, nee mdigendo Midisterium Jdhanni^ M. eiervientis ad mon Pleas, 
legem, qui ex officio incumbit in curia ilia (c) poiius quam in alia^ 
ministrare, praeserttm cum eadem curia alterius gradus persona* 
rum, quam servientes ad legem, non pertnittit,**-^ Serjeant Martinis 
Case^ temp. Hen, VL (rf). 



No. LXXIV. 

Fkia^ lib. 2, cap. 37. — De NarratorUfUs. 

In curiA autem Reg* sunt servientes-narratores, attornati, et Countors &c. 
apprenticii : de quibus constitutum eBt(e), quod nuUus decepti- guilty of deceit, 
onem aliquam vel collusionem in curi4, ausu temerario, facere 
praesumat, vel facere non consentiat in deceptionem cur^ pro cur' 
vel aliqud parte recipienda, sub poena imprisonamenti per unum 
annum et unum diem, et ulterius. Et ulterius in curia Regis 
pro aliquo narrare non audietur nisi pro semetipso, si narrator 
fuerit (f), Et quod dicitur de narratore, intelligatur id dici de 
quolibet alio quantum ad imprisonaraentum ; et majorem poe- 
naro subibit, si quantitas delicti hoc postulaverit, pro dispositione 
et voluntate Regis (g). 

(a) Rot. Orig. ih Scacc. Abb. 67 k. 

(b) Ca/dioal Beaufort, who died in 1447* 

(c) Vide ante, 209, 317, 236. (d) Cited Cro. Car. 84. 
(e) 13 Edw. I. (Weatm. L)i c.29. And see ante, 71, 72, 167. 

(/) This qualification seems to imply that unless the party were a narrator 
he could not plead his own cause. And see ante, p. 268, No. LXIL 
(g) And see Britton, cap. xxi. — De Ministres. 
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Appendix, 

No. LXXV. 

Serjeanties Appendant, or in Gross. 

The right to exercise a particular office, and the liability to 
perform the duties of that office, were so commonly annexed to 
land, that the land itself acquired the name of serjantia, as ap- 
pears by many of the serjeanties in the preceding pages. The 
use of the term in this sense was sanctioned by the Court in the 
following case. 
Distinction be- tt fwo parceners brought a writ of right against one William, 

try ecu s cnciLD" 

ties and services ^^^ counted of the seisin of their grandfather, and tendered suit 
of seijeaniy. and proof. 

Devom (a). — The tenements which now are in demand by this 
writ, were sometime in the seisin of King Henry, &c. ; who, out 
of his seisin, gave them to Roger, father of William, by bis deed 
which here is ; without whom &c. ; and we pray aid of him (b) ; 
and he put forward charter which purported, that King Henry 
gave and granted to Roger and his heirs, the serjeanty of C. 

Wall (qu. Walledene), — We demand by writ of right, land 
which lies in demesne, and the charter which he puts forward 
speaks only of serjeanty — which is only of the services. Judg- 
ment if by that (by praying aid in respect of a different matter 
from what we demand) you can delay our plea. 

Herle, — One has seen a manor pass by the grant of a knight's 
fee, and in such case if he be impleaded of the manor, you shall 
not tender his voucher. 

Ber (qu. Hereford), J.— There is serjeanty, and there is ser- 
vice of serjeanty; but by the charter which he puts forward. 
King Henry gave the serjeanty to hold of him, and by the an- 
tient services &c. Then, inasmuch as he gave the serjeanty, it 
is to be understood the land out of which the services of ser- 
jeanty are issuing ; and so it is to be understood in all the an- 
tient books of the king in the Exchequer. And he had (aid) 
&c." Mem. in Scacc. M. 12 Edw. II. Mayn. 358. 
Sergenterie gle- An office annexed to land was called in Normandy " Sergen- 
b6e and sergen- ^g^jg gleb6e** (c). A serjeanty, consisting of the right of ap- 

pointing to or of exercising a public office, and held by feudal 
tenure, in gross, was called " dignite," or " franchise," and was 
classed with rights of warren, market, mulcture, " ou aucunes 
telles choses qui sont tenues de seigneurs, sans fons de terre'* (of). 

(a) Qu. Denum, ante, 207. (6) i. e. of the present king as heir to Hen. Ill* 
(c) Ante, 297. ((i) Terrien, Comment. 175. 
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" Because the issues coming from that serjeanty, which Simon Appendix, 
of the Exchequer, lately decease(][, had in the said Exchequer, Partition of 
are uncertain (in incerto), wherefore the king cannot assign to divisible ser- 
Petronilla, who was the wife of the said Simon, dower in any- jeanty. 
thing certain thereof, nor ought a division of such a serjeanty to 
be made, nor has it hitherto been made in the said Exchequer, 
the king commands the barons, that deducting the reasonable 
costs and expenses of the ministers attending to the office of 
the said serjeanty, which by the said ministers would happen to 
be made, they cause without delay to be assigned to the said 
Petronilla, the third part arising of the said issues of the said 
serjeanty in the Exchequer aforesaid, according to the discre- 
tion of the barons, for her dower belonging to her of the issues 
of the said serjeanty; salvo jure cujuslibet (a)." 

'* Although the king lately appointed a day for Matilda, one of 
the sisters of Simon of the Exchequer, and to William Pay- 
forer and Lowe, his wife, his other sister, and heirs of the said 
Simon deceased, who held of the king in chief, to appear before 
the king, to receive the purparty belonging to them of the ser- 
jeanty, which the said Simon held in the Exchequer on the day 
in which he died, the king, however, wills, that the said par- 
tition, inasmuch as it touches the said Exchequer, be made in 
the Exchequer, by the consideration of the barons. The king 
commands the barons that at a certain day, to be by them pro- 
vided in that behalf, they cause the parties aforesaid to come 
before them at the Exchequer, and to cause justice to be done 
to them in the assignment of the serjeanty aforesaid, with the 
appurtenances according to the law and custom of the said Ex- 
chequer, as before in such cases has been wont to be done, and 
that that assignment, when it shall have been made, they send to 
the king under the seal of the said Exchequer, that the king 
may cause the same to be enrolled in the Rolls of Chancery. 
Teste Rege (b)." 

" Memorandum — That Andrew Billisbie of the county of Lin- Usheryof the 
coin holds, by hereditary right, the office of Usher of the Ex- Exchequer. 
chequer of our lord the king, with divers other offices ther.eto 
belonging, viz. offices of ushers and criers in C. B., marshals, 
ushers, criers, and bariariorum (qu. bar-keepers) in each of the 
eyres of the justices itinerant within the kingdom of England, 
and fivepence to be received every day in the receipt of the Ex- 
chequer aforesaid, in the said office of usher of the Exchequer 

(a) Mem. in Scacc. P. 20 Edw. I. Maynard, 19. 
(6) lb. 20. Vide ante, 295. 
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of our lord the king by grand serjeanty, and it is worth annually 
twenty raarks above reprises. And this appears in the records 
of the Exchequer of the times of Edw. IlL, Hen. IV., Hen. VI. 
and Edw. IV. (a)r 

In the following ease, the office and the land were disannexed 
for years only, so that the appendancy was not destroyed, but 
suspended. 

'< John Boun, knight, son of Lord Francon Bohum and Joan, 
wife of the said John, grant to the king their serjeanty of the 
chapel of the said king, and the office of Spigurnells to them 
belonging (6), which they hold of the king in chief, habendum 
fbr two years, saving the lands belonging to the said serjeanty." 
Mem. in Scacc. M, 14 Edw. I. Mayn. 14. 

The Bohuns held the manors of Harlefield (c) Newnam and 
Whitenhurst, in Gloucestershire, by the serjeanty of the office 
of constableship of England {d). 



(a) Dyer, 213 b. It would appear, however, that the ushery of the Exche- 
quer was not originally held in gross. See Calend. Inq. post mortem, 83 b. 
And see ib. 36 a, 108 b ; 1 Rot. Pari. 426 b, 474 b ; ante, 179. 

(6) This se^eanty was also granted to £dw. I. in an earlier part of his reign. 
" Noverit universitas vestra nos unanimi assensu concessisse et remisisse 
Edwardo regi AngUe serjantiara capelle sue et officium spigurnelloram dicti 
domini Regis." — Rymer, ii. 49, anno 1275, 4 Edw. I. 

(e) Called HaresBeld, Calend. Inq. post inortem, i. 108. 

{d) Co. Litt. 106 a. Upon the death of Humphrey Bohun, Earl of Here- 
ford, these manors descended upon his two daughters Elinor, the wife of 
Thomas of Woodstock, Duke of Gloucester, and Mary, wife of Henry IV. 
A partition was made between Henry V. as eldest son and heir of Mary, and 
Anne (afterwards Countess of Stafford) as only daughter and heir of Elinor ; 
by which Harle&eld was allotted to the king, and Newnam and Whitenhurst 
to Anne. Upon the extinetion of the descendants of Mary, the Duke of 
Buckingham, son of Anne, claimed Harlefield, which, after the partition, had 
been annexed to the crown by act of parliament. Humphrey Stafford, Duke 
of Buckingham, was, by a promise that he should J[>e put into possession of 
the entire serjeanty, induced to assist Richard III. in his usurpation of the 
throne. Upon the nonperformance of that promise, Buckingham engaged in 
an unsuccessful attempt to dethrone Richard, and lost his life on the scaffold. 
His great grandson Edward, Puke of Buckingham, in M. 6 H, VII L (1514) 
sued to be restored to the office of constable ; when it was after much debate 
resolved — First, that upon a feoffment of the manors the office might be re- 
served (as an office in gross). Secondly, that upon the descent of the serjeanty 
upon the two daughters they were to appoint a deputy to perform the duties of 
the office. The thifd and most diffuu question, viz. whether by the vesting of 
one of the maqors qf the king, the office wi^s determined, was decided in the 
negative. — Keilwey, 170, pi. 6. 

** Cum Humfridus Comes Hereford et Essex dederit Humfrido de Boun, ne- 
poti suo, constabulariam Anglic, prout in liferis suis inde Regi directis patet, et 
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Upon the marriage of Blanch, eldest daughter of Henry IV., Appendix, 
to her first husband, the Elector Palatine (a), writs were sent to the Aid pur file 
sheriffs, escheators, and the collectors of the aid of 20s, f to be "^^*®'"' 
paid from every knight's fee on that occasion, sending to them, 
for their guidance in taking inquiries, certain evidence from the 
Red Book of the Exchequer and Rolls, containing the amounts 
paid when the king's uncle, the Black Prince, was made a knight. 
After enumerating the knight's fees, the " Seriantes" are men- 
tioned. These were persons holding by grand serjeanty, as ap- 
pears by the nature of the service and by the liability (b) to aid. 

" Petrus filius Ogeri 40 cabulion (qu. ?) per unam capam (c) 
de Gresenge (d) in adventum dicti domini Regis in Comubiam. 

" Rogerus Cithared pro portanda ilia capa dum Rex fuerit in 
Cornubia," &c. (c). 

Lord Coke says, that it is a tenancy by grand serjeanty to Serjeanty of the 
hold lands by any office concerning the administration of justice ; peace, 
and that Varianus de Sancto Petro tenuit de domino Rege me- 
dietatem serjantiae pacis, per servicium inveniendi decem ser- 
vientes pacis ad custodiendum pacem in Cestrid ; for which he 
vouches an inquisition on the death of V. de Sancto Petro, 
4 Edw. II. Cestr. (/), In Calend. Inquis. post Mortem, i. 123, 
133, 143, it is stated that Urianus de Sancto Petro died seised 
of the custodia pacis in Chester (^). And see ibid. 101 a, an 
entry which probably relates to the other moiety of the manor. 

Amongst the possessions of Edmund Earl of Lancaster, the 
king's brother, we find in the inquisition taken 25 Edw. 1.,* that 
he died seised " de magna serjantia tocius comitatus de Derby"(A). 

Rex cepH horoagram iptius Henrici de constabularia predicta, et eidem Henrico 
eandem reddidit, talvo jure luo ; Ideo Rex mandat Baronibus quod, acoepta 
securitate n prefato Heqrico, de rationabili relevio suo reddendo ad Scaccarium, 
eundem admittant ad constabulariam predictam, tenendam sicut prediclus 
comes tenuit &c." — Mem. in Scacc. 4 Edw, I. Mayn. 4, 

(a) P. 3 H. IV. fo. 16, pi. 11. (6) 1 Rot. Pari. 214 a. 

(e) " Et fracta est cappa Regis Aoglorum ex percussione Will, de Barres.'* 
— Roger Hoveden, in Rich. 1. And see Ducange in verbo. 

(<i) Grisengus pannu8« grey cioib, occurs in Legibus Ethelredi Regis, cap. 
23, and in Monastic. Anglic, i. 831, Aqd see Ducange. 

(e) Carew, Survey of Cornwall, 49. 

(/) Co. Litt. 106 a ; 1 Tho. Co. Litt. 380 ; and see anti, 224, 290 -, I Rot 
Pari. 51 a. 

(g) And as to (be oifio« of Serjeant at law in the county of Cbaster, see Rot. 
Pari. i. 392 b, vi. 364 », 366 a, 378 a, whereby it appears that the Serjeants of 
law of that county were appointed by letters-patent (poif, 304), with a fee for- 
merly of two marks with robes, afterwards of five marks, 3/. 65. Qd, per annum. 

(/t) Calend. Inquis. post mortem, 136 b. 
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No. LXXYL 

Serjeant'- Pleaders in Ireland^ 



Modern Irish 
seijeaols. 



t «•■ 



OrdinatiQ facta pro statu Hibemief (1302,) 31 Edw. /. st, 4. 

Cap. X. ItemVum quidam roinistri tam majotes quam minores, 
ac tertienteiut curiisN4)tiri9 iMem placitatUeSi et quandoque clerici 
Plaeearum (a), non obstantibus statutis de cambipartiis editis, 
tam propter munera et pacta quam matuas conventiones inter 

• ipso^ f^t quosdapi, partium coram eia placitancium de terris placi- 
tati^ cuix^, recu^rate (It) fueriut habend* alteram partem, manu- 
teliverinty defend erioft I etjuverint; ita quod terra bujusmodi 
p)^oit^ta,-e^ per.monutentiopem et defensiooem ministrorum et 
<rr)72^/K)3?, prfd^9^rum^..errante jii^titia, recuperata* penes, all- 
qi^em . eoru][p, Pw|iU proip4e(c) solvendo, . vel mpdicum, re- 
maoebat, ;«](;g\i^ paf,te9 tj^rj^, sun frau^^te, fa(;tUq^<3 expensi^ 
cjrqa ^$a^ placita.p^rditi^u, ad (</} pauper Ut^ra vel statum mi- 
sf^wfoi dum^eba^^Mf S yolMmua et precipimus, et 9U.b gi:avi foris- 
factura Nostra, et sub penis etiam in dictis statutis contends, 
districtius inhibemus, ne qui ministri Nostri majores vel minores, 
servientes aut clerici quicunque bujusmodi manutenencias, defen- 
siones seu auxilia, partibus, biis occasionibus, contra justitiam 
faciant vel impendant, nee bujusmodi terram placitatam sic ad- 
quirant, nee (e) quicquant {djUft ^t^piejA contra formam statu- 
torum eorundem. 

AVpt'esilit tbe'cbui'se'in It^and is, for the 6rown to promote 
tbree barrister^ io tbe rank of Serjeants. They take precedence 

\ of^jaP'ikitglstiCQUlifiieJb ^ff^/^ Ae miotnej and solicitor-general. 

; l^is 4t9tLtmAQffim(if)tM whifih ^ siyiall salary (/) is attae)ied. 

. uX^ (|b. petition, by ^be li^e people of Ireland, 14 £dw^ U.. 
(13^0); it is; pr^^yed,, ti^t inasmugh as the law is badly kept for 
want.of jv^ise justiqesi |be king order that in his .Common .Benebs 
thprQj]^jP)^n knowii^ the. law.. The kiag directed inquiry to be 
ifll^ >iy..tJie,iiPeas»^©r pf Irelwdj(g). 

yjjf 1 .l^.i)v y* 0^\^}i Irishoieu were banished &o;n England, 
e^c^tt.iot^T ^fy^i serjeanta aad apprentices at law (A). 

"(4 i'hfetwo'BenAes. 

^Xbyit ^^fthikdrAppaAiK 40, p^infed "reeuperare." 
(c) In RuflFh. " provide.'' (d) In RuflFh. " ac." 

^0 In Ruffh. " ne." (/)' So in Chester, anu, 303. 

(g) Rot Pari. i. 386. {h) lb. iv. 13. 
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Appendix* 

No. LXXVI. 

Extent of the Royal Prerogative in creating New Peers and New 
Boroughs, as asserted in a Speech delivered hy the King in the 
Council Chamber, IVhitehall {a), \%Jac, J. (1614), in answer to 
a Remonstrance from the Lords of the Pale in Ireland, praying 
" that his Majesty would not give way to courses so hard and exor- 
hitant as to erect Towns and Corporations of Places consisting 
of some few and beggarly Cottages,'* 

" As to the complaint of the new boroughs therein, I would Royal preroga- 
fain feel their pulse, for yet I find not where the shoe wrings ; for, parages and"^ 
first, they question my powers, whether I could lawfully make Doroughs. 
them, and then the wisdom of myself and my council, in that 
they say, there are too many made. It was never before heard 
that any good subjects did dispute the king's power in this point. 
What is it to you, whether I make many or few boroughs? My 
council may consider the fitness, if I require it. But what if I 
created forty noblemen (6), and four hundred boroughs? The 
more the merrier ; the fewer the better cheer." 



No. LXXVII. 



Letter (c) from Stephen Gardner^ Bishop of Winchester, to the 
Duke of Somerset, Protector to Edw, VL 

<' Now, whether the king may command against an act of par- Danger of 
liament, and what danger they fall in that break a law with the JJ|J JJJ \\!kl'% 
king's consent, I dare say no man alive at this day hath had consent, 
more experience in the judges and lawyers than I. First, I 
had experience with my old master the Cardinal {d), who ob- 
tained his legacy (e), by our sovereign lord's {f) request, at 
Rome ; and in his sight and knowledge occupied the same, with 
his two crosses and maces borne before him, many years. Yet, 
because it was against the laws of the realm, the judges con- 
cluded it the offence of the premunire ; which conclusion I bear 
away, and take it for a law of the realm, because the lawyers so 

(a) Southwell Papers, British Museum. 

(b) Ante, 179. 

(c) Apud Fox, vol, ii. Petyt, Jus Parliam. 200. 

(d) Wolsey. («) Lep[aline autliority. 
(/) Henry VIIT. 

X 
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Judges* oath 
not to stay pro 
ccedings. 



Afpe^ilr. said; but my reason digested it not. The lawyers, for con- 
firmation of their doii^i brought in a ease of the Lord Tiptoft, 
as I remember^ a jolly ciTilian. He was chancellor to the king, 
who, becaase, in the execation of the king's commission, he had 
oflfended the laws of the realm, suffered on Tower Hill (a). 
They brought in examples of many judges that had fines set on 
their heads, in like case, for doing against the law of the realm 
by the king's commandment : and then was brought in the 
judges' oath (6), not to Hoy any proeeMs or judgment for any com- 
mandment from tkt king*s majesty. 

And one article against my lord cardinal was, that he had 
granted injunctions to stay the common law. And upon that 
Magna charta. occasion Magna Charta was spoken of. And it was made a great 

matter, the stay of the common law. And this I learned in that 
case. 

Sithence that tinle, being of the council, when many procla- 
mations were devised against the carriers out of corn, at such a 
time as the transgressors should be punished, the judges would 
answer, '* it might not be by the laws." Whereupon ensued 
the act of proclamation (c). In the passing of which act many 
libera] words were spoken, and a plain proviso, — " That by the 
authority of the act of proclamation, nothing shall be made con- 
trary to an act of parliament or common law." 



Royal procia 
mation. 



Queen*s 
verbal message. 



No. LXXVIII. 

Refusal of the Judges of the Court of Common Pleas to obey the 
command of Queen Elizabeth to admit Richard Cavendish to a 
new Office in that Court {d). 

R, Cavendish suggested to Her Majesty, that it was in her 
power to erect an office for making out all writs of supersedeas 
quia improvide emanavit, in the Common Pleas. Whereupon 
the queen, by her letters patent, granted office to make out such 
writs, to Cavendish, for divert years. And the judges were com- 
matided, verbally, by a messenger to admit him^ which they did 
not do. Upon which. Cavendish procured a letter (0) to be 

(a) Qtt. wbetber Sir John Tibetot. (6) jlritf, 91 K 

(e) 31 Hen. VIII. c. 8; and see 34 Hen. VIII. c. 13. and 1 £d». VI. c. 
12, which repealed both. 

(d) 1 And. 162; Petyt, Jus Parliam. 203. 

(e) This is set out by Anderson, but not by Petyt. 
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directed to the judges under the sign manual and s^et> wherein, A^pendit, 



taking notice that they had not complied with tl^ message that Queen's first 
she had sent to them before, she further oomitoiaded them, ^^^^^^' 
that they should forthwith sequester the profits of the. said office 
tliat had grown due since her grant, aad that should grow due 
till the controversy for the execution of the said office should be 
decided, &c. 

The letter being delivered to the judges, and being considered Judges* 
of by them, their opinion was, that they could not lawfully act op^°i<'°* 
according to the contents of this letter and command, because 
others, who then pretended a right to make out the said writs, 
might by such sequestration be disseised of their fireehold, 
which they claimed in the making of such writs, iind m the 
fees due for the same, for which reason no sequestration was 
made. 

The Queen being informed of the 'judges' resolutions by 
Cavendishes great friends, another letter was procured frrnn 'her, 
under the signet and sign manual, directed to the said judges* 

" Trusty and well beloved^ We greet you welL: Whereas We Queen's second 
granted to Our trusty and well beloved servant, Richard Oavem- letter. 
dish, Esq.) by Our letters patent under Our Ghreat Seal of Bag- 
land, the making and writing of all supersedeases upon -exigent, 
issuing out of Our Court of Common Pleas, and have divers 
times sent unto you for his admittance into the said office, as 
well by message delivered by persons near about Us as other- 
wise; which, nevertheless, hath been neglected: In considera- 
tion whereof, We, for that Our said servant was to depart into 
the Low Countries for a season, gave a commandment for the 
sequestration of the profits of the said office, until Our further 
pleasure therein should be declared. Wherefore, for that We 
look for some more dutiful regard to be had by you of Our 
prerogative royal. We have tliought good to signify unto you 
Our further pleasure in this behalf: Which is, that Our said 
servant be no longer withholden from the benefit and use of 
Our said grant. And these are therefore to will and command 
you, and every of you, that immediately upon the sight hereof, 
without any further delay, you cause present pa3rment to be 
made unto him, or to his assignee, of all the aforesaid profit 
since the day of Our said grant, upon bond, with condition, that 
if from the time of his admission into the said office, he, his 
deputy or deputies shall, by virtue of Our said grant, hold and 
enjoy the same, without lawful eviction or recovery thereof out 
of the hands of him or his deputy or deputies^ by any other 

X 2 
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pretettcltQg tide to the making and writing of the said wrlt^ 
then the said bond to be void, &c. And furtliermore, Our will 
•and< pleasure is, and dierefore We will and coinaiaqd you, that 
upon Our said servant's offering of himself unto you in Our said 
tCottrttfais next term, yon presently, without aay further detay, 
•admit him unto the use, execution and pro6ts of the said ofiSce, 
according to Our said grant,. For that We be nothing ig^rax^ 
that if any- o^' your clerks have any such title pr interest as they 
pl«tend, both. Ottv laws lie^open for their remedy (a), and. also 
they be pemona, both for wealth and skill, aUe to recover their 
oun right,' if any such bcw In consideration whereof, We look 
'that^on and evety of you should dutifully fulfil Our command*- 
nanknt herein ;> and these Our letters shall be your warrant. Given 
nader, >ftc<.. 91 April, 15^7. Anno %9 EU«." 

This ^lettev being delivered to tlie judgesi in the presence of 
Uie Lord ChaiiceUorT(6) and the Earl of Leicester* in the begin- 
ning' of Easter Term, S^9 EUz., the Chancellor de<?lared )t|o the 
judges, that the Queen had granted that patent to Cavendish put 
of the great desire she had to provide for his adv^pceipjBnta and 
.which 4he intended, he should by that iqeaip^ : enjoy ^ and there- 
fiweihad commanded himself and the.said earl tojieiar the judges' 
answert^ the contents of that letter.,, . ,. / . .: 

. . WheveuppQ, the. judges, took th^ letter, and de8ire4 a little 
time to (Consider of it ; and that being allowed themi they perused 
it, and forthwith went back to the said lords andd^iver^d their 
. answoTi-^Tfhat they were willing in alllawfu) pqipts to.pbey her 
Mi^ettty, dutiiiiUyj, and in hiimUe. mannieir ; but that, as that c^se 
was, they covddrnQ^obiBy her witbjout being perjared(^), whi^^as 
they iSaidk they) wqU knew that the Queen (i( >8he were inforped 
of it))', would not 'Command qti require ^f them. • Wbef^ppon they 
(depart^, aod tb^r.answ^v was reported ito the Quefn,>who ^n 
/commanded < (the ,X)banceii9r,.|^e chief JAistioes,. pf ,t\ke.}^Sng*s 
.>^enoh, and] itbci Master of the Rolls, to hear tl^e judg^a* reaspas, 
iand Hthalit die cSAiseswwere .that moved them to giv^ such;an 
nQHwey; !and,a1ao what th^.had to say against the QAieea*a .p|:e- 
..rogaiivfi'aad sight. in .that matter. And the Queen's l^^^d 
, ^counsel, waa. likewise commanded to attend.; ^ho being, <all 
:4ifiSQmbLed^ the Queen's aei;>ea^ shewed, that the Queen had a 
• !S]ghti2md>tpre9rQgatirVie.'to.grant the makiiOg outof the^, writs, 
aiid shewed precedents of making writs pf subponB} and of .the 
office ioffCursil()r8s,i ei^fddtby.meanSiipf Sir.NieholfSa Bacpti; late 



I 



'• . . I . 



/,,••» 



(a) Vide ante, 227,^29, 



(b) Ante, 2U, 



\ 
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Keeper of the! Great Seial, ^d of* ah office irv the >Kiqgi'^}BenGl}, Appendix, 
and fbmished his dfscoufr^'e wkh &n0h reBSdn^dndiai^uflibrilsas 
he had, to 'prtire that the Qiieen' imj^t grant r thirs . ^prdtenidod 

T6 which the' judged/ prote^tingi that theyy tathe-utomofltof Judges' 
their' power, w6iild help the Qn^enm' all her 'rights, 'whlefeulito *"*wer. 
tlrey were bound, tiot only bycotamdm duty, hut^by oal:h^wbioh 
rights they Wished might ^ be malntaiiked and/ptesevved^rtifbr 
dtiswer isaid, that thiis proceeding was ektnti-jtiditialiiadd.boDSidt^l 
bourse de justice; and fbr'tha^enuse ihejr .wouid<jnMke'>iko 
aitswer to what thiS' Queen's Serjeami bad> said; iiFofv astibr 
tbettifselves, ^ey claimed no ad't-attlagtes by tbev^aiidi wvitsyibiit 
the prothonotarf^ and dlveirsexlg^nte^^ ofth^ oouit jdidl .rfior 
these officers claime<d^a /r^^t>/ltt durmgi theifi liv^ii intlie.piinfits 
of ^uch Writs; and therefore' th'ey,'aecbrAing toilawiand^rddson, 
onghiro be brouglu toanswer, ^d tiot> thej«(dg)e^.> f'AiUbrill 
which the letters above 'meAtiotiied were produced] '&nd:tbe 
judges were charged for not having obeyed 'Jhe'QucfanVcbni- 
tnand therein contiTTiied.- ' ' * • - >j ^i '^ jr^ '\> 

To that they s^id, th^y must conl^ss they' bad riot f^lfilM>Ufe 
Qa^n*s command, but this they siaid wa^ h^ dflfence or b^ritemf^t 
against Her Majesty, because th^ commtiild^- were! ' against ^libe 
faw of the land ; in which ca^e no 'man is:bodficli<iQ'idbea^^£uch ? f. i 

command, and in justrfleation hereof they o^red^o^ shew^ptid-* '" -.' ^••'^ "i l. 
cedents of forrh^' times* ' ' ' " • ■•'"• J- -.I*-*.'? Um- .1. 

'At Which the Chancellor, Master of the ^olls^ kiid tke^^re^t, 
teeming tb be somewhat surprised; th& ^dgds w^r^- foire^^dHo 
«bew their reasons of their artswer'; whd thtf^^^^t^i^nU ,^.un 

First, that the Queen herself had taketr an OaiH'thab'iikeyhdf- Judges* 
self would keep and observe the laws* S^ootidlys ^thati the ^^"^"^ 
judges had sworn to do the like. Thii^ly, that ibt .wimt^fMAi- j„dae8* daiti ' 
cemed the judges, if they should obey-tho^e'<tommkndB^'ithey Duty of !.^^ 
wotdd act otherwise than the said laws warrant^ tabd><^o j^^lg^* 
directly contrary to them, which would be agaifflst 'their oatli^and 
consequently an offence against God, the Country, and common- 
welihh, in which they were born ahd lived* Fourthly^, that: if Danger to 
they had thrown off all fear of God, yet the examples ofotfaevs, ^^^^ 
and the punishments of such as had thefetofoi^ offended agaiiiBt ^ ' " i-* 
the lawsj wduld be «afficient to put them in Ytiind^ apd'to^red^n "" ' 

tbcm from bising guilty of the li'ke. ' i. . m r. .il- i.rjt; 

They fihetiT^f^fti^red toth€(=ca«s of'HwgbleiBM^ refe?^''^ 

Edw. 11. (a); W. de Thorpe, temp. Edw. 111.(6); Tresilian by judges* 

(a) Petyt, Jus Pari. 207* (h) Ibid. 207. ' ' ' 
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and the other judges, temp. Rich. IL (a) ; and Empson and 
Dudley, temp. Hen. VIII. (b). 

After wiiich were cited Magna Charta, c. 20 ; 5 Edw. HI. c. 9, 
and ^8 Edw. III. c. 3, which provides, " That no man, of what 
estate or condition soever he be, shall be ousted of his lands or 
tenements, or kept in prison, or disinherited or put to deaths with- 
out being put to answer by due process of law.** Also 11 Rich. II. 
c. 10 (a). By which laws the office and duty of judges and of 
all others appears ; and that by the above cited precedents it 
was evident how great an offence it is voluntarily to break the 
laws of the land, which all of what degree soever are prohibited 
to do. For which causes, and because the Queen and the judges 
were sworn, they said they would not do according to the said 
letters. 

AH which was reported by the Lord Chancellor to the Queen, 
with her good approbation of the matters aforesaid, and of the 
reasons alleged, which I (c) have heard her Majesty well ac- 
cepted of. But no more was done in it ; nor did the judges 
hear further of it that Easter Term, nor in Trinity Term, which 
moves the judges to think no more will be done in it ((f). 



No. LXXIX. 



Petition in Purliameni thai Suitors in Courts oj Franchises and 
other Jurisdiclions may be heard by such Counsel as they may 
4cem U nfdvisabk to bring with tiem^ 

By a petition in parliament in 1 433, after reciting that in 
courts in franchises and in other lower courts (en courtees en- 
fttiftchises et en autres courts pluis has) plaintiffi and defendants 
bring with them a man whom they consider wise and profitable 
for them, to be of their counsel to count and answer for them in 
law upon matters by them or against them depending in such 
courts, the stewards and judges in the said courts, often either 
for affection or love, which they have more for one party plead- 
ing before them than for the other^ or for great enmity which 
they have to their said counsel, will not suffer or receive their 



(a) Petyt, Jus Pari. 182. {h) Ibid. 207 ; 1 Andera^ IbG* 

(«) The reporter, Anderson, C. J. 

(d) Que pluis ne voile estre. 1 And. 152. 
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said counsel to count or answer in the law for them (a) ; whereby Appendh. 
sometimes the plaintiff and sometimes the defendant have been 
put to great loss, and some have wrongfully been condemned in 
great sums, and others have utterly lost their matters depending 
in the said courts ; the commons pray the kipg and the lords, that 
the king will be pleased, by the authority of the present par- 
liament, to ordain and establish, that evef y naan^ impleading or 
inipleaded, may bring with him such counsel as seems tp him 
good and pro&table^ to pjead ^nd answer for h^n^ accordin^g; to 
what the laws and usages of this reajim demand^ aD4 t|>at the 
stewards and judges gt such coi^rts may r^ceiye su^Ji tp plead 
and answer for them, upless the persons whom they ^ave ];>roi|j^ht 
to be of their couqsel b^ befpr^ convicted of any such trespass 
or thing that they ought not by the law of the land to be re- 
ceived thereto} and that if any such judge do to the c(H)trary, 
the party damnified may recover hi^ dao^gj^s 4gain$t him, ac* 
cording as the gvi^vdi^ce may demand. 

AifSWEji. — It i^ 9u(Hqiently prpvided by the common law (j)» 



No. LXXX. 



All the Jtutices and Serjeants of England consulted by the Court of 

Exchequer, 

Memorandum. That in the Exchequer Chamber at West- 
minster, in the presence of all the Justices and Serjeants of 
England, and of all die Barons of the toid Exchequer, assem- 
bled for the same cause, Blage^ one of tlie Barooa of the said 
Exchequer, shewed and moved a 4|uestion dependiiii^ before the 
sffid Barons, upon the king's generai pafdoni made by autbori^ 
of parliament in the seventh year of his reign,-r^M» 6 tkm^ 
VIII. (c). 

(a) Vide ante, 124, 125. (6) 4 Rot. Pari; 449. 

(c) Keiiw. 186 b. 
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ff ■ * 

Apprentices ot Law commanded i(i Farllmmmt (a) no longer to de- 
li^ qkeymg.the King\$ IVrif qalUag (hem to he SeiyeijMls,, oh iic- 
, gouM oft^c, inqomeniencc xphich had. been experienced by suitori{ui 
lh€ Kiflg*s CfmrUy bjf, reason of tks smaliness of the number of 
SefyeantM(b\. 

Be it known, that 'whereat upon great complaint made to oiir 
sovereign lord the king, for that the people of the realm in their 
suits, matters, and causes, depending in ^ courts, had not their 
business so well dispatched (c) as they used to have, by reason 
of there being so small a number of Serjeants of the law, to the 
very great mischief and ^dstmige' of liis people (d) ; our said 
sovereign lord, willing to retnov&{e) fiuch. mischief and damage, 
by advicei of his council, caused to be called, a long time since, 
certain apprenfices of the kw, and caused them strictly to be en- 
joined to take the. estate of ser)«ant, for the ease ai^d safety of 
all those who ha/d business in his said courts, to wit^ William 
Babyngtqa, i^obn Martyin(/), William. Pole, William Westh^ry, 
Jfoha Juyn (j;\ Thoma? Rolfe (h) : nevertheless they have not 
pu^, the si^me into es^^cution, as the honpurable and puissant 
princie,, the I>uke of Bedford (t), the king's lieutenant, has, by 
tcuet ii)foa:ii^tiQn, now understood ; the same lieutenant, having 
taken; the ivhole ipto his consideration, by the assent of the lords 
^piritiYalf a^d tenfiporal assembled in this present parliament, 
caused .to pome before them there in parliament^ .the 22d day of 
November) w^iich was the eighth day of the said parliament, the 
aaid,,appr$ntjces, and eqjoin^ them in the king*s napie (A;), by 
great 'penalti9s (/), . tp ha^t/^ ^lemselves to the taking of such 
estate without any delay : and afterwards, to wit, on the 5th 
day of December^ which was die twentieth day of the said par- 
liament, came there some apprentices before the said lieutenant 

(a), 6 H. V. < 141.7). 4 Bot, Pari. 107 b. 

(6) .lotituled." L'assuraoce de ceax q*soQt nomez d*estre serjao^ de la 
ley." And see ante, 35. 

(c) X'eussent si bone esploit. (d) Vide ante, 180. 

W 'VoUlant bnster. ' {f) Ante, 35,^00. 

(g) Vide ante, 35. (/t) Vide ante, 35. 

({) John of Lancaster, afterwards Regent of FraBce. 

{k) ]>e parle rtiy. The sine form is used, ante, 244. 

(i) The ^iiaity was or^^naliy IQfOi.. vide ante, 201* It was afterwards 
raised to 1000/., ante, 200. Whether it was raised to the latter amount on this 
occasion does not appear. 
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and lords in parliament, and prayed, of grace, that tliey might be Appendix, 
respited in that behalf until thf |erm of the Holy Trinity next 
coming, and promised and assured to perform it at that time 
without further delay or excuse WhatsoevW. ^ WBfer^Upoii gjbod 
deliberation being had updn cettaih ck\i^eft kiid ^attens'^by^tfaese 
same apprentices before them shown jittd de)felal*feti;' tW'iSaid 
lieutenant, with the assent aforesaid, adtiiitteSslhd ^^a^W'k as 
they desired, so that they should stand at the king'§ ^i^d^^f they 
did not perform it as they had pccoBiBediiiKbMisuradd' it <• 

»■.'»•' ,*ii H *» t• .> f ^ ' »^» ■% > Vf.K') *)lfr. 5!* tiff. f! ;/■{ ;,. 

rS June, !$59.]— i;6rd Cottenh^tri C;'^f^S^hf^d h(h6 House 
of Lords the following **'Btll 16 tegufate tfi'e 'c6urse of proceed- 
ing in the Court of Cotnmort Pleas, sd fat* as relates 'to the pfktf- 
tice and hearing of counsel tfieteih in term tiAife" (ri).' ' 

Whereas it is expedient to regulate tfie ' cl/ui'sie <if prt>c^6ding 
in her majesty's Court of Conrtmdh Pleds'kt Westmikrtf^t^, so far 
as relates to the excMsive privilege df^eij^ants at law tb prac^ 
tise and to be heard the^feiri during term tJmfe (6): Be if "(Iherefore 
enacted by tlie queen's most excellent ttiajesty, by arid With the 
advice and consent' of the lords" 'spiritual siiid' tetripdral, 'dnd 
commons, in this present parliament a^sethbled, iftd^'by' thfe 
authority of the same, that ' fi^oih aVid after ^ tlle^bSi^^iVig 'of Vhis la what cases 
act, in all motions alreacly pending or whidTi fehkll' be' WiW6 (n barristers to 
the said Court, touching thfe iViil BP'ahy ckuse'bl?1^u^ 'which rigbu wither, 
has' been- or shall have'be^tf tried at* tlie kisizes^holdierifor iih^ jeants at law. 
county, city, or place, othir than Londoi'^'or'Middtesek^hy 
virtue of any writ of riisi prius; and aM'in'ilT slrcTi' rtbtfdhs 
touching the execution of any Wrfti of M[Xury li^Toifkf dny jildge 
at the assises in the country; and also upon all such motions 
touching the execution of any writ of itiquiry directed to any 
sheriiFor sheriffs of any county, city, or place whatever^ or any 
writ of trial (c) directed to any such sheriflf or sheriffs^ or to any 
judge of an inferior Court of Record, it shall be lawful for any 

1 

% 

(fl) Mirror of Pari. 3042. *■ 

(h) In the bill as amended and pasted In the House of Lords, the words 
** whilst the same conri is sitting in bank" were sabstitnted for the words *' du- 
ring term time.** ^ 
(c) Under 3 & 4 Will. IV. c. 42. 
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Appendu, barrister or barristers at law, uot being of tbe degree of the coif, 
^^^ ^^ ^^ ^^^^ actually engaged or concerned and present on 
the occasion of such trial or inquiry, according to their respective 
ranks and seniority, to have and exercise equal right and privi- 
lege of practice, pleading, and Audience in the said Court of Com- 
mon Pleas with the Serjeants at law, in term time(a) as well in 
respect of making and supporting as of opposing such motions as 
Business peud- ^^^ hereinbefore mentioned : Provided always, that nothing herein 
ing to be con- contained shall prevent any such barrister or barri0ters at law 
had ^no* passed! ^''^™ carrying on and bringing to a conclusion any other matter 

of law or business pending in the said Court of Common Pleas, 
in which he or they were already engaged at the time of pass- 
ing this act^ in the same manner as if this act had not been 
Extent of pri- passed(6): Provided also, that nothing herein contained shall be 
vi leges under construed to extend to the opening of (c) the said Court of Com- 
t IS act. ^^^ Pleas to tlie practice therein by barristers at law, not being 

of the degree of the poif, in any other manner or to any other 
extent than is herein^before specified and contained (d). 

21 Junef 16^9.] — On moving the second reading of this bill, 
the Lord Chancellor said, '' According to « very antiept practice 
of the Court of Common Pleas, Serjeants have an exclusive pri- 
vilege to act in that Court Now the object of the present bill 
is, to modify the existing regulations respecting that exclusive 
privilege in conformity with the Report of the commissioners in 
1829(e); and I certainly think that this proposition is calcu- 
lated to receive your lordships approbation/' 

Lord Wynford said, " t for one certainly very much approve 
of the alteration which is proposed to be made by this bill ; and 
without dwelling on its merits, I beg to express my hopes that 
it will meet with the concurrence of your lordships." 

The bill was then read a second time, and committed to a 
committee of the whole House on Monday next (/). 
24 June } 839.] — House (of Lords) in committee, according 

(a) In the amended bill, '' whilst the said court is sitting in bank/' instead 
of the words " in term time." 

{h) This would rather imply that they had the power of pleading in the Court 
•f Common Fleas de jose as well as de facto, at the time the bill passed. 

.{c) In the amended bill, " And be it farther enacted^ that nothing contained 
in this act, or in any warrant from the crown, or any order of the said court in 
that respect heretofore made, shall have the force or power of opening/' instead 
M the pnecedin^ wojds of the proviso. 

(d) la the amended bill " mentioned." (e) Ante, 20, 21. 

(/; Mirror of Pari. 3210. 
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to order. An amendment made, — the report thereof to be Appendix. 
received to-morrow (a), 

1 Julyy 183 . ] — The Lord Chancellor having moved the third 
reading of this bill^ 

Lord Langdale said, ** The practice in the Court of Common 
Pleas being formerly confined to Serjeants, was by an order 
issued five years ago opened to all barristers. The bill now 
before the House proposes to open it only partially, by confin- 
ing the power of moving for new trials to causes tried on the 
circuit, and excluding those heard in London and Middlesex. 
As the greater number of causes tried by the Common Pleas 
are in the latter division, of course barristers are shut out in a 
proportionate degree. I think then it would be more conducive 
to the public service if the act were more extended in its operas 
tion {b). As this bill is, however, brought in for the purpose, as 
I understand, of reconciling differences, and as it is in all proba* 
bility well considered, I shall not further oppose it." 

The Lord Chancellor. ** The reason that this privii^e is con- 
fined to the circuit is, because the seijeants do not sdways (c) go 
there, whereas they are always to be found in London and Mid- 
dlesex." 

The bill was then read a third time and passed, and sent to 
the Commons (d )* 

(a) Mirror of Pari. 3265. 

(6) A more extensive operatiDa might have been given to the bill by omiUing 
the words in italics* Bat in this case the business confined exclusively to the 
Serjeants would have consisted of little more than the minor interlocutory mat- 
ters in a cause. This would have deprived the Court of Common Pleas of the 
advantage of a permanent bar; for if the most important business of the Court 
was to be in the bands of barristers, it would be vnreasontble t* restriet the 
practice of the seijeants to their own court. Besides which, few peraons, if any, 
would, for the sake of mere rank, without any exclusive or peculiar rightB, 
wiliiogiy incur the expense of taking the coif. 

(c) The reporter has here omitted the word " always/' representing the 
chancellor as denying that the Serjeants are ever to be found on the circuit, and 
therefore evidently misunderstanding the noble and learned lord, who no doubt 
merely stated that the assistance of Serjeants was not always to be procured oa 
the circuit, especially on each side* 

(d ) Mirror of Pari. 3493. 
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Speech of Mr. SerjL Wilde (a), ^ Noo,. 18S9, <m? moving tJyat the 
antient Practice of the Court pf Common Pleas with respect to 
the exclusivei, right of audience, enjoyed ifi.thfit Court by the 
Serjeants at Law might hp Restored, , . . , , . 
At the sieting of the Conrt on Ahe fijr^t iky jo£ Mkh^elif^s 
tertxv VLfoo-tFindalt G* Ji, calling upon Vfil^e, Ser^t., ta. i9i>ve, 
the lesrned seijeant addressed the Cjourt as follows i: — ^ , 

On behalf of my learned broliherB Taddy» Sponls^ie, Atqherly, 
Mereweciier, and myself (^)» I have to ca)l your lovdshipsV^tben- 
tion to the departure* which has recently taken place from the 
antient course and practice of this Court,. and the.Fiolation, as I 
eonceive^ of the constitution of the Court itself. Yqur lordships 
will have anticipated that I refier to- that caurse wbiph has lately 
obtained of other gentlemen of the bSiT beiiagiaUowcd tp prac« 
tise in this Court, in common with the Serjeants^ My learned 
brothers and myself feel. di&t the ;rprQsent is the fittest moipent.tc^ 
call the attention of your lordships tioi thejsubje^ iuid most^e-; 
spectfuUy, but* most eanieady» to prbtest jo the .namie, d^.tb^ 
constitution and of the law^ against that cour^e.pf praQiice beipg 
persevered in. • -.,, . 

In the year 1834 a warrant (c)> under the sigR manual, of the 
crown, was sent to the judges, of this Court». coxpina^dii;^ tbeu» 
to. open it to the members of the bar generally. .UAtilthe vejry 
morning on which that warrant was read in Courty^ the serj^ii^ts 
were ignorant of its contents or form* They had. received nq 
intimation on the subject, and although they were aware that 
some measure of the sort was in contemplation^ they )vere wholly 
ignorant of the fonn and of the tern^s in which it wa9- to be efiPectc^d 
until they heard the warrant itself read in CpUsrt. Your lord* 
ships^ upon receiving the royal mandate, thought at the ipon^ei^t, 
without bestowing further consideration upon the subject, that 
you vnere bound to obey it ; and, accordingly, you ordered it to be 
recorded, and ptoceeded to call upon the other gent)emen of the 
bar to move. The seijeants, however, entertained. at tlie tijne.a 
strong opinion that the warrant was illegal, and th^t any inter- 
ference on the part of the cxown with the ai^tieint, and,.e£^bli$bed 
practice of the Court was an unconstitutional exei^ciae .qf thp p];er 

(a) Appointed Solicitor-General in December, 1839. 

(6) The five Queen's Serjeants who had petitioned the crown, as ante, I — 5. 

{e) Ante, 2. 
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rogative, but they deemed it respectful and proper to forbear to Appendix, 
interfere until they 8houi4 tlior/ftughly h^ve satisfied their minds 
on the subject. They were, moreover, ignorant as to how far 
the judges of this Court had countenanced, or had sanctioned, or 
were parties to the measure. In short, the documeiit came by 
surprise upon the bar of this Court, and therefore they forbore 
on the instant to interfere on the subject, notwithstanding- their 
strbrig opinion of its illegality. In the year 1755.(a)r when one 
of the learned judges (6), then on the bench, had Suggested) the 
expediency of the Court's befng opened to generi^ praclifiAOitefSy 
no one dreamedj that it cbuld be ddiie' except by audbdrityjof 
parliament. For that purpose a bill was prepared tO'<be^ifitf6A 
doiced into parliament, thereby showing 4he optnipn: which*. then 
prevailed, that it required a legislative enaotment to .alter the 
eataUrshed practice of the Court. The bill .was a&erwauds 
abandoned upon consideration- by the judges* of ib&'..publ«c'inT 
terest and convenience, and the condusion oome to by them that 
that interest and that convenience did not require the projected 
measure. When the bill for •establishii^<tbe^entral Criminal 
CouH;(e) was before the House of LordS) it contained a clakiae 
fof oipenii^g this Court. That clatise was afterwards struck oiut) 
but the introduction of the ckrase into a bill furnished an addi^ 
tional proof of the conviction which prevailed, that . the aothocity 
of the legislature was necessary to effect any change in the con- 
stitution and practice of the Court. So recent a recognition of 
the const! ttttibn of the principle that the constitution of; this 
Court Wad liable to be altered by the authority of paidiaiBaenti 
pi^dudedaD anticipation that a mere warrant ' under the sign 
manual should be thought sufficient to efiect that most important 
objeist. We could t>ot but thinks that your loi^dBhtps weire taken 
e<)udly by surprise by the production of that document, and 
that y6tt were placed in the dilemma, of either hesitating to «ct 
on a tottimunication from tke crown, which might be supposed 
by your lordships to have been the result of great deliberation 
and advice, or of acting without having had an- opportunity of 
forming your own judgment respecting its legal validityi Your 
lordships, accrediting that document at the moment, acted upon 
if, directed it to be read in Court, ordered it to be recordedi and 
callisd upon gentlemen of the bar to act as advocates in this 
doi^rt, which, iroYn that time, they have continued to do. 

The seijeants had to consider whether that warrant was a 

* 

(a) Ante, 11. (6) Willes, C.J. (c) Anle, HSi 
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Appeudir, ^ tegul document* Besides which, my four learned brothers^ for 
whom I affpear, and myself, held patents from the crown ; we 
were officers of the crown, and owed the utmost respect and 
obedience, connected with the law, to the crown. We had to 
consider the legality of an attempt so to exercise the prerogative, 
and to ascertain the most respectful and proper mode of com- 
municating to the crown the impressions which we humbly en- 
tertained as to the validity of the instrument in question. My 
brother Taddy, in a subsequent term, intimated to the Court his 
intention of calling your lordships* attention to the -validity of 
that document* Upon further conmderation it was deemed right 
to present a memorial to the crown, not praying relief^ not pray- 
ing the recal of that document, but respectfully stating that we 
apprehended it to be illegal, and praying that the crown take 
advice as to the legality and expediency of that document, so 
that at a future day we might appeal to your lordships, — the 
Only constitutional tribunal to which such an appeal can be made. 
The crown was pleased to refer the memorial to the judicial com- 
mittee of the Privy Council, before whom the subject underwent 
an elaborate discussion ; three of the learned judges whom I 
have now the honour of addressing were present during that 
discussion. There was also present another member of this 
Court, whose recent loss is deeply lamented as a bitter calamity 
by all who, like me, have lost in him a valuable and affectionate 
friend. 

The crown condescended, in answer to the prayer of that me- 
morial, to cause the Attorney and Solicitor-General to attend 
the Privy Council for the purpose of assisting its deliberations, 
and of maintaining the just prerogative of the crown, but of 
course with a higher object--^that the law and constitution should 
have its regular and legal course. During the whole of the two 
days that this discussion lasted, not one suggestion, not one 
authority, not one observation could be offered in support of the 
legality of that warrant. The law officers of the crown, in ex- 
press terms, taking credit for their sincerity and candour in so 
doing, stated that they apprehended that the matter rested with 
the judges of this Court, and that they alone had the power of 
regulating the practice of the Court. The Attorney-General 
acknowledged (and he stated that he felt bound to make that 
acknowledgment), that he had great difficulty in saying that the 
warrant was binding or could be supported* The Attorney-Ge- 
neral (a) admitted (6) that he could find no precedent to support 
(a) Sir John Campbell. (h) Ante, 119. 
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that warrant. The SoHcitot-Getieral (a) expressed himself to the AppenfUt. 

same effect (6). One of the learned lords present upon that occa* 

sion, stated his opinion, which was in no respect oontroterted hy 

any other member of the Court— Lord Abingef said, " I must 

own that at the time 1 formed an opinion, that it was a very 

illegal proceeding to take away the exclusive privilege of the 

antient practitioners of a Court of Justice (c)/' 

The crown, therefore, by its legal officers having abandoned 
the legality of that warrant, dl^ a document giving tiny authority 
to this Court to take away the antietit privilege of the setjeants, 
or to alter the very constitution of the Court, the discussion 
proceeded upon various other matters, wholly independent of the 
legality of the warrant. 

A day was appointed (d) for the Lords of the Council to take 
such course as they should think fit in respect to the matter. 
Upon our humble application that we should be allowed to 
attend on that day, We were informed that the Court had ad- 
journed sine die. We had prayed for no act to be done, on the 
part of the crown. We had merely requested that the crown 
would condescend to do that, which it graciously did, take steps 
to inform itself of the legality of that exercisd of prerogative, 
which had been set up, and which vvas thus abandoned at that 
council by its law officers. 

Having therefore discharged that duty of respect to the crown 
which we, as officers of the crown, fblt that we owed, nothing 
remained but to come to this Court to recall your lordships* 
attention to the matter, and to pray that the law might take its 
course, and that the common law might be observed in conformity 
with the statutes (e) and with your lordships' oaths. 

We were aware that some time having passed,— gentlemen 
having become concerned in causes which were then pending, a 
return to the antient legal and constitutional course might be 
attended with some temporary inconvenience, and we, therefore, 
forbore, Upon requests to which we were bound to yield the 
most respectful obedience, in order to give the legislature an 
opportunity of interfering, either by opening the Court altoge- 
ther, or partially to such an extent as it might be deemed wise, 
if such a notion should be entertained, or to give any temporary 
liberty which might be considered expedient in respect to the 

(a) Sir Robert INI. Uolfe, now one of the barons of the Exchequer. 
(A) Ante, 147. (c) Ante, 154. 

(d) Ante, 168. (e) Post, 321 (b). 



( a*Q ) 

Apptndix, existing! 9tat« of the Vusineas. of tlm .Court. . A i»iUi(ir) yna^ 
br<Might iiUb(^. tho Hornet of X^wds by vny LcMrd ChaoceHotv iivikh 
a yiQW of {kartiaiiy* opting thift Court,-*-a biU wholly witieeBS'^ • 
sary-. sni wholly uncalled for, if iht warrant had dh*eady.ihad 
tbe^ effect of legally opeoii^ this Ckiurt. TbaA bill passed thp 
Houae of Lords with little oonmneiit ; it oame down to the Hooae* 
of Commons, where neither her majesty's attorney-general nov 
any «ther member thought 8t to take it up, and the bill, there- 
fore, fell to tlie groundk Those members who- were adterse;to< 
the hiU|. who thought it altogether uncalled fbr, could not eoh-> 
siaftemly take up that bill. Any member who thouglit that the 
bill Wtts correct in its principle or convenient in its details, might' 
ha¥e taken it up; it however fell to the ground. 

, Thus, the law officers of the orown have abandoned the lega- 
lity of ^t warrant|*^the legiakture has had an opportunily e<f 
inferfetiog' during die last parliament, md it has notao dotle. 
The Serjeants have now, therefore, discharged their duty o^ 
oh^ience and respect to the crown. They have afforded every* 
oppartanity of consulting the supposed oonveiiieaoe >to> the 
pnUie; and> having furnished diose opportunities, they how 
reqiectfnlly call npoti your lordships to vindicate the constifiu- 
turn of this Court, and to act in obedience to the acts of 'pavlih-' 
nient(6X *A^« <^B ^^ humbly and most respeotfuHysubnrit^ tothlit 
view which your lordships will take of your own duty. 

The rank of serjeant in this Court is as aatient, and depends 
upon the same principles, if I may respectfully say so>, as the 
autliovity under whidi your lordships act. No evidence can be 
found of the existence of this Court, or of the authority of the 
judges of this Court, which negatives the existence of the ^Ser- 
jeants as a coTCval body. , The office and charaoiter.of serjeaot 
is as antient as the law itself. As members of an andent Court 
of justice, honoured with a certain relation to or connection) or 
title in common with, your lordships, the Serjeants, independently 
of any question of personal interest, considered that an attempt 
tQ alter the constitution of the Court by an effi>rt of prerogative 
imposed upon them the duty of seeing that, if it was proper the 
Court should be opened, it should be opened by legal and con- 
stitutional authority, and not by a precedent which went to shake 
the foundation and constitution of every Court in Westminster 
Hall, and throughout the country. They act upon that prin- 
ciple now, but they have the satisfaction of perceiving that diose 

(a) Ante, 313. (6) Post, 321 (b). 
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biU, under the im^resaion that pabUc convenitoce did i not re* 

quire that it should pass, have beeil confirmed hy modiBrn ek- 

peuienoe. Every Court in Westminster Hall, both of law and 

equity, is struggling to maintain a separate and independent 

bar; eVery Court desires it, all professional men are agreed • 

upon its expediency in justice to the public, but in the face of 

tbisj in the Common Pleas, where there is a separate bar, it is > 

proposed to create' that evil which exists in other Courts, and to 

make this an open bar. 1 appeal to your lordships^ I appeal to 

my learned friends who hear me, if during the period of inbova- 

tioa which has prevailed, public convenience has been found to 

be promoted. We have the satisfaction of applying to your 

lordships to resume the legal,, antient and oonstitntional course, 

with a conviction that it will be now fbund upon experience to 

be that course which best answers the public cohvenietkce. If 

we. are desired to- wait, I ask for what? Is it fitting that wel 

should wait and pray of her majesty, to 'leoall th^ wanrant? Aa 

a member of the Courts feeling foir* itS' bdaouri and asioneid^ . 

voted to. the constiftutiioOf Ii should ceosider that. such a CQiikrte-( 

wasiadegradayoD to. the Court>n^<hatjit,vv»uld ebtabUahia.pi^: 

cedent: that went to shake Itbe very .foindntiopHiiof JtheJudiciaL: 

tribunals :ef the country. The If^lity: of the w^ean^ 4aiai. 

foundation for opeoing this « Court- is a)^tidQned<i Y<6ur. lordt 

shjpa i^^ required by acts of parKament» repefUied and nepeated 

agm, . beginning as' early as the'reigp of £d ward. <IIL (0)1 ti^. 

'*ji^teiid to no letters (()9 wl^ether undei^ the. great. aeal)Odtlbe;. 

(a) For a curious instance of interference by letters on the part of Henry lit., 
to it&y a' suit respecting land which he had given to his lister, and wlific'^ '- 
Hi»My I. ha^ g^eh td b^ lii^ifresi, see T^fla de l^«Vlil/ 362. ' ** Walterb^ <de' I 
OwuH t^ottitSumultt, Eddberi^ etilaa&'g (lUiiGOlaiMre>^'.icittc«tiiodatritttDh 
mUitmii; et EeK }I«prKii4 j^iwta cepk iatM terras pro^v^lvotfite f^%, de ^t^^. 
Walterp, et tradidit eas eui^dam sorori dicti Walter* €wn. qua idem B^fyp^ . 
vcluntaUm iuam, ad se sustinendam in vita sua tm ista fuit mortua tempore 
Regis Henrici secundi. £t idem Rex dedit dictam terfam cuidam cognomine 
de Rocbe. Ifa quod Gifbertus, pater istius Gilberti, Agn^ de la Tlochei tis^ud 
ad judicium et mortua fuit ipsa vite judicium determitiattttn ; [f n. tlie id^UftHlgi 
of tlus clause :] quarn idea GiJbertits inpUcitafliit ^luftie i<($m>B^.pirohikmi ^ 
plac^ivffk pfr breve tut^pu Post mortem dicta .Regioe deminiia Rex tTf4idit. 
dictas terras Stephano de Segrave, que.Gilbertus djs Gaunt, pater istius GilberlL 
implaeitavit usque ad mortem ipsius. i 1 1 

0} llie first of ibese statutes is 2 Edw.!*!!. c.B (cited (zMfe,dO'/as!i'&w.^. 
c.8)v enforced by 6Edw.IIi. c.9VH£dw.in.^t.*l, <*. 14;^0']frdw.in; e*. I; 
25£dw. III.st.5, c.4; 42 £dw. III. c. 3 ; U Rich. II. c. 10 ; and 16 Car. I. 
c. 10. So in the Parliament Roll of 4 Edw.III. 2 Rot. Pari. 60 a. we find the 
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^ppend^, pnvy seal, in disturbance of the common law or common right, 
"""""""■"^ but that your lordships shall proceed to hold your Courts as if 
such letters, threats, or commandments had not come.'* And 
your lordships will bear in mind that, (it being perfectly well 
known that no security arises merely from written law, but that 
the security depends upon the execution of those laws,) in order 
that the crown might not be able (if in other times than those 
in which we have the happiness to live, the crown should deaire) 
illegally to extend prerogative, to protect your lordships from 
such apprehension you are sworn in express terms not to attend 
to letters from the crown, but to observe the requirements of 
the statutes. 

1, therefore, have to call upon your lordships to hold this 
Court according to its antient usage, as required by the acts of 
parliament which your lordships are sworn to observe. No 
man has yet expressed an opinion in favour of the legality of 
that warrant ; I have reason to think that no man entertains any 
doubt upon the subject (a). The question therefore is, what is the 
course which English judges are to pursue in such a case as the 
present ? Your lordships must be satisfied that under an illegal 
warrant, an attempt has been made to open the Court. If there 
be any security in the integrity of judges for the existence of 
Courts, the time when the public interest calk for those quali- 
ties to be put in execution, is upon an occasion like the present, 
and of all others the most propitious, when tlie crown itself is 
satisfied that it has been misadvised, and has inadvertently issued 
that warrant for which there is no foundation. It cannot be 
supposed that the attorney-general and solicitor-general would 
appear .at that august tribunal, to which I allude, without com- 
municating with the crown, and expressing to the crown, as its 
law officers* what their impression was* Then shall it ever 
appear upon the records of the Court, that your lordships having 
received a warrant, which by the common consent of Westmin- 

following entry: "Also inasmuch as our lord the king wills that the laws of the 
land be maintained, and that right be done to all, as well poor a& rich, Ihere- 
fo;e (si) has the lord the king commanded that his justices of the one bank and 
of the other, and bis justices to take assises and deliver gaols, and all other bis 
justices whatsoever, to do right to all for writ of the great seal, or letter of the 
signet (lettre de la targe), or other letter or command whatever, nor for prayer of 
anj^ spare or omit to do right to all according to law and the custom of the realm ; 
an^ therefore let writs be sent to the same justices." And see farther as to 
" leltres de la targe/' i6. 83 b, 86 b, 224 a, 415 a, 458 b ; 3 Rot. Pari. 529 a. 
And see P. 4 £dw.' IV. fo. 16, pi. 29 ; anU, 21 1, 212, 244, . 
(a) Sid vidf post, 328. 
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ster Hall is utterly illegal (a), continue to act upon it after its Appeniis. 

illegality is manifested, till tlie crown voluritarily recalls it? Stiail 

it appear that after the arguments that haye taken place, after a 

bill brought into parliament, evidently upon the knowled^ge and 

confession, that this Court has not been well and legally openied, 

your lordships, with the knowledge of that illegality, go on and 

give effect to that exercise until the crown shall recall it? 

The dispensing power has long gone by. WHat, if that be 
illegal, warrants the Court in dispensing with the law, as T am 
satisfied your lordships hold it ? If, therefore, I was aware tliat 
the Privy Council would next week advise the crown to recallthat 
document, I should still say that the last course which this Court 
pught to take, is to announce to the public, that the illegal exer- 
cise of prerogative will be maintained here until' the crown shall 
volantarily recall the illegal act. 

I submit^ that waiting for the recall of that document, is by 
no means the respectful and proper course to the crown. Your 
lordships are well aware who the noble person was who held the 
great seal when that warrant issued. 1 cannot therefore have a bet- 
ter authority as to the mode in which that warrant should be ^eali 
with, than that noble lord's opinion. I beg, therefore, to refer 
your lordships to the public declaration of that noble lord. "1 
think the most respectful course for all Courts, and for all Judges, 
to take towards the crown, as well as towards the subject, is to 
do their duty, and to treat an illegal' order as a nullity, if' they 
do it legally^ and not to wait till the crown shall revoke the 
order (6)." That was the opinion of the Lord Chancellor by 
whom the warrant in q^uestion was communicated to your lord- 
ships, and it is a constitutional and a correct opinion. (^TindaT,' 
C. J. That was upon a case in the Court of Chancery.]} No, my 
lord. That was said by Lord Brougham in the hearing of your 
lordships and of the Council, [fiosanquet, X, During the argu- 
ment?] Yes, my lord, upon its being suggested that the Court 
of Common Pleas ought to wait for some intimation of the 
crown, says, " The most respectful course for all Courts and for 

(a) One of the objections taken to the validity of the warrant of 1834 in 

point of form was, that it was not countersigned, (ante, 105). The necessity 

for countersignature seems to be as old as the reign of Henry IV. " £t que 

billes a endorserz par les chamberleins et lettres dessoutz le signet de nostre dit 

seignor le roy, a adresserz, et autres mandements a doner, as Chanceller, Tre- 

sorer^ et Gardeyn du Prive Seal, et autres officers queconques, desore en avant,' 

en tiels causes come desuis, terront endorsez ou faites par advis da CoaoBaill.** 

7 & 8 Henry IV. (1406) ; 3 Rot Pari. 672 b. 

(6) Ante, 103. And see pott, 328. 
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Apptmdis, all judges to tadce towards the erown, as. wjbU as iawar4s tbe 
subject) 18 to do their d«ity, and to tireat an iUeg^ €X^e^ as. a 
fiuliH7 if they <i6 it legally, and not to wait till the crown shdll 
r<ev)oke the order/* Thitt was the o|»Bion of the I^ord Chan- 
cellor who issued that W8irrant»***^a constitutioiMil opinion. The 
crown in this case did not seek your lordships* assistance in either 
creating or enforcing a olairo of prerogative, not well founded in 
iaiw. it came to your lordahips in a constitutional spirit, though 
in a mistaken view of dte law, but it came to your W'dsbips 
With a confidence that the subjects of the country would: fiad 
their security in your lordships* knowledge of the lai^, aud in 
your honest and firm mainteiiance of it. That must haye been 
the first object ; and he knows little of the resipect due to t)ie 
"crown, or the estimation in which it should be held« who can 
suppose that, in this day, the wish should be ths^t a claim offffe- 
rogative, inconsistent with law, should . be enforced by AiQr of 
the superior Courts of Westminster Hall* The &st care, of the 
sovereign must be, that the law should be u|^ld and main- 
tained by those tribunals upon which we dep^d for aU that is 
deav and valuable. 

'But is it a courteous thing to wait and expect that her preacnt 
majesty should' bo e^kd upon to recall an actof his late Dp^s^ 
<WintaiiS' the Fourth... Litit not enough thaK U^e ikisroed jud^fs 
^isvo called upon' to ddcidetit?' Cda any man suppose that it is 
amairk of respsct t6 the ovownt toafk for that lo be done whidi 
cannot be a>pleAsing 'duty, iiamely^tto reoaUi as. an iiic^^ act, 
^omtitlntig ^one byiavoyai predecessor? A^ .regards t^heicha- 
s^acter of this Court, founded by acts of parliament, it is of the 
utmost ittiportanoe that this matter should be decided, not upon 
the aathoHty of the crown, ^commatiding the'revoQatieu of that 
whrrant, but by your lordships vindicating thevsptfit otf 4he 
'-common law of ehe' country* As a matter of courtesy, and duty, 
and respect to the crown, the last thing it should be asked to do, 
the last that should cause a delay in the administration of justice, 
is the desire that her present majesty shoald be put in the situa- 
tion of recalling, revoking and ekpressing her disapprobation of 
an act of his late me^esty King Willuan -the Fourth,. 

The ease stands therefore in this positions The serJQants have 
performed their duty of respect tn the erowUi by having cau- 
tioned the erown to be satisfied of the illegality of the wa^f ant 
before tliey appealed to youir lordships, the prO)i;i^ding before 
the judicial committee being entirely extm-^udicial as regsu^s 
your lordsfatfMS the duty being one which we perforaied of -our 
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4[>S^nr' motion, arid' with a view to< our public or private dttityto Appendix. 
he^ inaj«ftty,4nit wholljr iinoonneeted withiariy judioial- prooeed- 
i&^. We having satisfied tbosefeeh'hgs of daty and respect^ 
titid ^ crown hsiving pviblidy rejected :t1kat doeiunent as n legal 
Ibhnditiiotk idf tlve ^opetying^o^ the Coint^ and' yburicrrdships hail- 
ing sapid, the Uftd duef jiwtSoe having^saidyitliat idle jtfdges of the 
CottTt had not thetnselfea made lor intended to make any altera- 
lt%6n, bufC tkat -they hadobeyed < th^i king's warranlv and undeir 
'Chat warrttnehad aoted, now' that youir kirdskips* attentioahas 
tyeen MOre insiturely ol^ll^d to the subjtet, it is to be Beefi(atKlI 
know that »6 jbst «x|ieotarioBa will: tie disappointed), whttth^ 
'now tbav your lovdktiips ^eb-that obedience to. tSkaJt warpant.m«s 
Illegal, v^s mieonstitutibnaly ybor lord^ipls will continue aprak>- 
tlee solncdnGfisteht^^i^llaWj'aDd'aoiinconsiitent with the antteot 

e&asthmibn of %he d^iitt; ' ... .. , 

' ' ^o ti<nk, tiM>' dignity; no bffiee^in the kingdom^ stands uponft 

lietter tfttelhbn the rahU 'and^nyftice' at^d digaity of aerjeant-^tfl- 

IhW. If thac cm be deifeateii--4f i thet rigbtfs foid privilegesi which 

at<^i ^ itiVhidiifiH-m a part of itbe(offibe7it€idf-->eail bytittte^tsign 

manual be destroyed and taken away, or if thh- G^urtbiiurer>n&t 

'bo<tmd to' iM^tain their privileges, wiiich arenas aatieni aalany 

it&helhtxnA in the kingdom^ I saythepseifag^^-^Ieiay tbe'hoineui«<ir- 

'-f'4^thO'«ffieesi and>dll dbat is important iallheoitil>e(taAe<jtl4Ms 

-boutfti^y, Is anthe mercy of the^cr6wm However'^afb diey n^ 

^'fh the genem), 'in ^tho'' present/day, the Jaw. lopks to sfo^ufil^ 

&)f days that are €^11^ 'and not in^daya^that aie fiillof peaoQtaiid 

of honour. jCftllMg thevefinre the ' abtentaon of the i Conki tontbe 

ille^ity of that warraht as confessed, no man .>s(aiid1i^i upr.V> 

'llttfen^ ft-^t6> thb stactites^aaid,* rcspeictfully and huinMy>. tpirlbe 

-t^rtB ^'yoixt ow»>oaths, I call opoB-Tonr lbriJAhjjpfli(t(»]iicist^e 

tbe antfienri coddtitution of this Court; and* in'fhe mmepf.^ 

seijfeants, 1 ^ost rdspeetMly protest against any banriatejrbffHig 

allowed to practise liere, not of- tbe degree of the ooiC ! . i 

If your lordthips tkink it possible, 1^ «ny waiver: dr colis<yA^ 
or any other eonrse by the seijeants, that the genllemen.'who 
ai^ eottcevned in business idready cominettced, can be.beaid 
during the remainder of that business, the seijeantaare not,oo]y 
wiling, but most anxious to acquiesce in such aa arfangewent ; 
btti in BO -saying we cannot but perceive that the very suggeNi^ 
supposes' that your lordships ean dispense with the law. andy^Mur 
oaths ; and that, in order to get rid of atemporaigr evili yaiii 4n^ 
ereate* arpreoedent full of danger and full of miscbieL If any 
'other icoiMree,' such- aft bearing argiMneDtB.in Ser^eiNiitflf Inn Hall, 
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Afpmdh. Of ^^w^*, ,im'/waf aatfeftrt? p^WM«9^> oj^ai|y.^t]^^.pQfrse 

the Iftw, aQ4 copff^t^^. wil^i^it^grHj iio^ th« Qoun ,4pd i^? 
public, ,we 9^Q i9pst.wilUng» . .Having looH^dat ^tbip .9iat|(fr 
anxiously, W9. air^hpivevj^r apprebei^ive that no Jeguiniate.co^r^ 
of that kind iaopaq ; but we should feal rel^f if, u^ t}ie wisdgini 
of. your ]or4diip»» aKiy «iiQb cp^rs^ i?Q\dd >b^ pointp^ ^Vt, -W.^ 
therefore, in conclusion, pray your lordships ta.^ttead .tfi ijiW 
cooptitutioa o£ thia Court, to attend to the utate of ^e co^^tiion 
1{^W| upon vrhich it. is builtj and to bear in mind that the ^»^ 
poiver which <»pei>3 a Court can xlos^ a Court; ; and tl^ (1h^ 
i|»bo allege that convenienco would ari^ from ila bei#g«qpeja^dt» 
aud who are williag to recognise the ppwc^r of tb^ crowp to effa^ 
lb»t ol^ecti wuat do «o with the r«c<>Uectioii, that if pditi^ai, tim^ 
of anotlier aspect should arise, the same power co^id cdoae, 41 
Court, and exclude tlnwa advocates upon whoipp the pUiUk ij|^ 
i^rest rested. The effect of lampenoi; with antient courts of 
justice is not to be measured by this or that inst^nca. . Mos^ 
usurpatioua begia in measuroa which ars popuiav ,; but eftablja^ 
the pr^odent, and the safety of the conatitiitipn ia gppe, and i^i^ 
flbief follow^ such aa^ mso could fo^ese?* i 

I, tber/^forei thanking your lordships for Inivipg h^ai^ me.ap 
patiently^ now b?g your Wdships to call upon the serjean^ts, ai^d 
aerjeants only, as advocates in this Court. 

T^KPAL, C. J„af4er oonferriog.for a fewnufui^ with t^ tbf^ 
0her judgea(<>)» said^ ** Btott^K Wilde, the sulyec^ iWa^tf^r of 
ypur repres^tatioo t^ pa i|t one of very deep io^oirtan^r bod^ 
as regards the constitution and praetiee of (ke Cpurt, and ^ 
ii)t€jra»t9 of tba public^ It seqi^ir^es, therefore, seiioiis copsidpra- 
tioQ 00 oi|r part, beiore wa eao make any reply to the addff «a 
which you have made to us. We shall giyi9 k o^r pa^l^lt aU^ffr- 
iiofi) and Boaka you, apd the r^ of the gen^e^kpntof tbe bar, 
acquainted ^ith t^e* opink>a wbjch we form upop the a^l^e^ 
In the mean time i^ is hardly peoessary to say that the pur^ic^re 
of the Court wiU be coptipued as it haa lately b?ap»" 
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At the sitting of the Court of Cov«imon Heas, Moinday j^5l9i 
November, 1839(6), 

(a) Bosajiquet, Coltman, and Crskine, 3 J, 

(6) Being thetast day of Michaehnadlerm.' . . ' ->• 
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^jiplication rna(fe't6'the'CW*fC Mpdtr the ^r^t day af* the'^wserit Judgment in 
torn, by my Brother W^e(b) tipon the=^ufc5ectt)f tlie ti^tiJd cSot J^Sde, 
the exclusive privilegb df serj^ants to be htard, aftd ttiJ pradtl&ei Seijt., to close ' 
in tbe Conit of Oottthioii Pleas, tttHWlthstafldittg'th^e WAtrant tihd^r ***® ^^^^ 
like sign mtfftukl of his late tnqe^y'(e), Vir^ havfe g!v«i!tlte 
matter very fUU oori^idet^tion, and have revoked updh the' ebtrte 
We intend to ptrrsoe. . , . . ,n 

Upon the fii-st day of ne*t tcirm; dt in ease from pkrtittiilat 
ciy^junwtamtes I shall be absent (rf) upon that day, thett nptonan 
early day aAer I r^tuVn, in eas6 any gerftletYvan at thebrfr,'httt 
being ofthe de^ee of thte coif; shall be present itt Cotflrt; I shfeM 
not est}} upon hitti tb movent hut rf at that time the gemletnan' *§ 
passed o^ef ^hiall be dt^pdsed toofl^r any obsefvafCi6nd as'to-tli^ 
tight 'dfWtY»stelf>and' other bah-isters, notbiing of ^e d€»gtiee V$f 
the eoif, to b^ beard; we shall b« r^ady to heat Him, dind teo^h 
any inibtniatidn upon the- subject; and either iipon that day, oir 
in case the observations we hear,' require Ait^ther tsonsidera%ion« 
then upon some future day^ we shall declare the coarse we" thinrk 
it tigbt to pursue, and the feasons upon wbkh it is founded^ ■ ' 

In the course of the day Mr. 1^^%, Q. C<, said, Will yolflr Application by 
l6rdship!i permit me td h)quire; in reference to the eommun)ca- ^"/^ »* *<> 
fidn which your lordships have made this miotning, on th^ pending, 
motion of my learned friend, Mr. Serjeant fFitde, if it i» in thfe 
fcontemplatidn of the Court, supposing the more recent pfadtice 
should nltfmatlely b^ahered, and th& antlent ptactiee r^stot^, 
to tnake-ahy <>tder or arrangement in reference to matters whi^ 
»e ttdw pending feetore the Qdurt. 

Tmnxt, C. J. — Whatydu mean is^, as to thdse learned coansel 
whohav^ received th^r histructions,— vdi^thet wa miean td 
make any attefatioh ad to such c^ses. ■ " 

Keilp.^-^l was ndt about to call upon the Court to make any 
intimation on that subject; but not seeing any gentleftfab '^t 
the bar, not of the degiiee of the boif, my sentdr, I renhrfe ^ 
mention the matter to the GoUrt, for it will be iti the tecolIeiAibh 
of your lordship that there are many actions of great importance 
pending in the Court, in which other counsel, not of the degree 
of Serjeants, are engaged. 

TiNDAL, C. J. — That has not eacaped our observation. We 
will do what is justi you may depend upon it. 

(a) The senior queen's seijeant present. 

(6) Ante, 316. (c) AnU,2, 

(d ) His lordship appears to have had in view the Special commia^^* 
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No. LXXXV. ■ ' ' • ' - 

Court of Com- On Monday, 20th January, 1840, beipg the first day on which 

inoQ Pleat the Chief Justice appeared in Court aft^r his return from th^ 

cloned I 1 ' ' I 

Special Commission at Monmouth, .bis , lordship, after hearing 

the motion of the Serjeants present in Courts ordered the perenip-. 

tory paper to be entered. 

Application by At the rising of the Court, Mr. Newton asked the Court whe- 

JVeiptoR for a ther, for the future, barristers were to be excluded from the 
recoDsideiation - /.i . i i • i ^ /. ^ t»i tt 

of judgment for advantage of bemg heard m the Court of Common, rleas. Upoq 

closing the receiving an answer in the affirmative from the Lord Chief Jus- 
tice, Mr. Ntwton req^uested to b^ heard on h^s right to the ad- 
vantage of audience and of pleading in this Court. Leave being 
granted, Mr. Newton contended,: firstjj.that ^he, privilege of Ser- 
jeants being conferred pn them by proy^l m^ndat^ i^ the form of 
a writ, their rights stood upon the same gjround as. those of the 
barristers who have^ since 1834, practised in the Court of Comr 
mon Pleas under th^ royal mandate cpi^taip^d in the warrant pf 
24th April,^ 1834(a) ; that the Court, by orderirjg the warrant to 
be recorded, adopted it,, and acknowledged it^ l^ality.; (hat 
every person called to the bar since th9,t period must be consi- 
dered as called to the bar of this Court as well as of the other 
CoqrtSi(6).; .that pi^rsons nuiy have entered thesoselves at the Inns 
of Court, and expended coo^4i^^1q s^^/?)^ with the «pecial> view^ 
. ajod upfln t^e, cpnfid^ce, ^f >^jng adn^it(e^^ tp ;Bri3^tise at. the 
Cpmpaot/L Fle^ bar ; tl^at tbie serje^i^s.^d b^f^aguiUy pf iaqbes 
ip npt ;?9oner. 333er(ing, their righ^,; thf^t mp^^.tf^. accession pf 
Her M^j^^ty the Serjeants bad petitioned, fpf d.rejirocatioa.Qf the 
warrfint^ that the peM.tiqn bad bei^n referred tp t]b.e Privy Couor 
cjlf where tl^e petitioners were unsupc^ssful» and,th^l|tbe Queen 
did not think proper tP .xjeypkp. tjie warr^i^t, evjfl^ntly .consider- 
ing that it.w^ ixiore for tl^e bepefit and adv^tagie.^pf l^^sa^ sif In- 
jects that the b^ of England should .continue ,to ^xypy ih^ priv|- 
^eg0 of ^audience and pleading in tj^iis Court: tliat t^ serjeaats 
bad procured (c) a bill {d) for dosing the Court, under the ^am^ 
of a bill to ppen it, to be introduced into the House) of Lor4s» )>fit 

(o) Ante, 2. " 

<d) A^t^ent i«' called only to the bar of thfat mn of court of wfaich he is a 
fe]k>«r. IncoaaeqixeDce e£ beiugotUtcf to the bar of an inn ^ court, Ne 
ueeiv€d at the bar of the coiuta of law* 

. (c) There appears to be no reajuyn t9 brieve that ^i^ seije^tjnifs.fpi^fe^ 
upon the bill brought in by the Lord Chancellor, ante, 313. 

(d) Ante, 313. . < « - 
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that though it had passed that House, it could find no support Appendix. 
in the Commons ; that the soTJeants having abandoned their bill 
from an apprehension that it would be rejected by the Commons, 
and not till then, made the application to this Court to exclude 
the barristers from advantages which, with the sanction of the 
Court, they had enjoyed fbr five years; that the universal im- 
pression throughout the country was that it was advantageous to 
the suitors to be allowed to have their causes advocated by any 
counsel they might think proper to select; that it had been sug- „ 

gested that if the warrant of 1814 was within the limits of the 
royal prerogative, the Crown would possess the power of direct- 
ing that every person without distinction might be heard and • 
practise in every Court, but that it was not respectful to the 
Crown to suppose so manifest an absurdity ; that even in the case 
supposed, it wotild have been difficult for the Court to exclude 
the public after an enjoyment of the right of audience, without 
question, during five years ; that the judges of this Court have 
acknowledged the pbwer of the Crown to throw open the Coiirk, 
and that they ought tb pause before they closed the Court upon 
so numerous and learned a body as the outer bar of JEngland. \ 
TiNDAL, C. J. — ^Tbe observations which you have made' are 
extremely broper, and they shall have due consideration. 

On tfhe following day (a), at the sitting of. the Court, Tn«i 
DAI, 0. J. expressed himself as followis:— ' 

In the matteir of the Serjeants at law a question has' been judgment of 
raised befbre us as to t^e validity and legal effect of a warrant ^^« Court on 
under the sign manual of his late Majesty, subject to some ex- cation?* ^^ " 
eeptioB in ^dint of fbi-m, ordering and directing that the right xif 
practising, pleading and audience in the Court of Common Pleas, 
during term time, should, fVom the first day of Trinity term, 
18S4, cease to be exercised exclusively by the seijeants at law^ 
and tbaet upon atid fVom that day barristers at law might have 
and exercise ^quail right and privilege of practising, pleading and 
andieiice m the said Court with the seijeants at law. We hav& 
been called upon by the learned Serjeants, who have joined in 
the appli^tion, to declare our opinion on a question which af- 
fects so nearly their interests, and to act upon such opiniop^ , 

At the time when this warrant from bis .late IVt^^s^ was 
9p«n}y read in Court in the presence of all the seijeants, if any 
one of our learned brethren had expressed a doubt as to its va- 
lidly or legiikiity, and had desired the opinion of the Court upon 



(a) Tuesday, 2lst January, 1840. 



■\. 



( ^ ) 

Appmdh, tfaalpmnt, iro shoiM ihave ileh ifCMvr ^my to ^UBe^Core^ ms 
gtive effect: >to die ^ahtanty and should* ii&ve girtti ^ttl- Mibemtxe 
opmion upcH^die objection^' which then: might hfnrebeeaiinged 
SD'argninent agaiiHt it. But no cUch d6obt wasitbeil tfoggcsted. 
Indeed^ a large munherbf tsfjeaTitft accepted under^tb^ Wanraiit 
the gnK9»tMid fav6ar c^ tAte ^rewn i» tniakitfig their rank peritift- 
nent ; and thtee of oor brethren who had )>revidusly ebtaioed 
lkmr vank from the Crowir^ and who are now the only fartted tt> 
4he ap|dication> albwcd the tnatter, at than tftne, to pass sub 
eilendo. Under diese etremnstaneea it cannot lie wondered^ 
that the Court did aot, of its own attiliority)'intei»pQiae any objec- 
tioa to the warrant; more ^specialty as the obj«ot< which the 
warrant had in view, that is, the opening of ibe* OdWt of Com*- 
moo Pleas, was that which the Confmoa Law- OomiMssi6ners 
had, by their repoxt, previomly retfonHnended toibe adopted fo 
the benefit ;of the suitors, though oetliainly<^'4i> jna^h more 
•limited extent than the warrant itaelf direct^. ^tiH lidwever, 
notwithstanding that the period «rf acqtiesoente tinder the opera*- 
tioffi of this warrant *> has been oonsiders^le, w^ 4ee no legid 
ground iipon which those who har^e joined in the'ai|i^lieation can 
dbe held to be barred in their right to call>f<yr the opinion of the 
Court upon the validity of th« wwrran^« We 'chkik Ourae^tres 
bound, m the eitecuiion of our duty of adnatnisteritig' justice, not 
oniy^ tb thesuitorir of tfab Cotirt,'bot to the oflSbets knd ministers 
of the Court, to' declare otn* judghierit upon die ieg^ effbctatod 
Talldity of the warrant in question^ when called tepoti bo €o do. 

Now we think the question before its tutlis »pOh the ^tn^ 
point whether the seijeants at law have, by the <ienscitution of 
theOoilrt^aad consequently b^ law, held and enjoyed the sofe 
<and exclusive privilege, by vifttie of their '0fB<5e or ^degree e^ 
eeijeaotsi lof practising, pleading and audienei^ in khe Court of 
Common Pleas: fbr if they are io entitled, we think th^ cannot 
bedeprived of it by a warrant from the Grown tmdier the sign 
temhal, oor indeed by ahy power short of ^ri' act of t?he whole 
legislature. That the antiquity of the sl^ate, degt*ee and office 
tif a sefjeeet at la# is as early at least ai^ die didst^e^ of the 
Cmirt itself, is evident ^m all the "tefxt writers and i^cords 
which be^ upon the question. Thery are mentioned in the 
" Mirror >of Justice,'* a bdok of great authority, ahd xDf 'the earli- 
est, though uncertain, antiquity ^^^by Bracton^ whb wrofe in thb 
timeof Henrythe Third,— and in records tthidi are to be fomtfl 
in A* Towei^, in tlie tim&i^BAwAtd the Fii^t ^Thfey ard l[Ji*ftd 
to the state and de^ee of se^eants by, writ, which of. itself is a 
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finnd i* iih« 'V»w% di^dt Ruiailacript Registets/aiidylim md»- 
fSttnceyngreetng with the mrit hy^nhioh-ihtiy are^ eaUed to that 
Aegre^.ftt ifaepvesent day*' By theii< oath of office^ iviiieh 'has 
eflUAti^ firomthefjeaplicyil; tnne» anoath by^hioh no otisr jfaaf rk- 
ter.ia boundi they Wild clieniselves to ^e due attaidMice ibe 
tbeisnrvice of the kicg-t people in tboir oamsea. -Act «ai4y ad my 
auibentif vCAordtS egtMl^ die aerjeants are fbodd t»)hto ^nraclisaig 
in A.\» tCJourt ,of Covaoon Pleas ; and theve- id : no evi^nce .of aihy 
other barriaters being allowed to practise ontdeadin'thak Co^rt, 
^mong ^he vayi^na aiuhcaritiea oolteoted' m the speech (a) of the 
X49rdi C<unmiasioper rWbitlncke l^the twarlyHWcaited Serjeants^ in 

We timr>^orer think, onreelves. justiied :iii sayings that fcom 
tivie in^memoTial the eer;|eftnts. baine ei^oyeditiiei exdasi^e ipii- 
vilege. of practtsiogi plead tng,i. and- audience in th»' Court of 
C!ai90Kufi PJees. .Innnefmotrialei^oyaicnt Is fehe nu»t« solid of all 
tidesi ; atid, the warrant of the 'orown can no moDe ideprivie< a 'ser- 
j^nt, who holds an ixaipoeiiional office^. lOf the* ben^ts andpKS- 
vileges which belong lobityij thaai it can alt^the adoniniatraticHi 
of the laww^ithin the Court itseUl The rights and .privileges of 
a. pmt of a realm stand riipoa tjbe^ samefotaodatiKin, iimneniorial 
enjoyment ; we hold> therefore^ that the.i\igfat of the seijeanta to 
the sole and exclusive privilege which they >datin» is still in isx^- 
iatence, notwithstanding ihenfciogis warrant; /and we fd^.oio> 
selves bound, in the due course. of^miiKStcffing^juaticiBi, to allow 
auch ri{^t to be still exerQta^> '^ . - > 

Extreme, cases may Gertnifdy oocur iki tho progress of time^ in 
which the Court may be called ftipon, fi»f a/tidae at leasts -to 
^mit othevs to.plead asid pra«)Ai^y until the omumstancea which 
•created, suchoeeeaaity harve. pasted. by» in oader te psevent m 
failure <isi thie.ndmiaiatratioii of justice to the queeti^ aubjeettf, 
for whose heDefit^idl oourls of |ustiee were inttituted* Lktletonf 
J», in ihfi case of Pn^on r* Serjemt Qenwey^ kt theiYear Book 
of: the 1 Uh,of £jdw, IV. (A), says, <' If all the sei^^ts were dead, 
we oouldhew^ the,ii^preiitiqes to plead kete hy.neceinty, end im 
ease of the.papple*!' To which Bif^ftm, Chief: Justicci^ tans wemd, 
'iXben, aeoordiog toiyoo^no ser>eant>Bhall. be made ef.Mceititf.'^ 
J^ni it appears tQ ua.iapon tim present.^Qeaaionf'^tHal.aa theurer- 
jeants h^^i^ hy.theiv.i^vnjrohiatary acquieseense^ under the 
>)ii|ga]ity,of the ,w$»^(aQt .wbieh tboynowdispute^'iDdticedthe 
^ij|l^s.Af;the>€ouct tOHretaie/;«^icQiuBMiel ip'.this GcuBt^dviiBg 

(a) S^ th& idink ftt length, ante, Hi. (6) Ante, 214. 
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A)ppettik . ^fft^ tSme, bftfVMtcrs 'KrhoKare not of the degree of iket^if, it 
wooM be agamtt reaBMi-nd juslke that Mick dmtor9>9hoald«ot 
have the full benefit of the .; lervices' ^so 'efigaged by thenu 
WhiUt^ thereifore^ we declare our opinioa to foe, that underthe 
constitution of the Court we ought to aHow die •seijeanta tUe 
exehieive liberty of praetisingv Reading, and being heard in th«s 
Court duHng lefin«^tin)e, it*as>wichi this- reserve^ that al) ehoee 
barriftters, who' are not of the degree of the coiC shatt be heavd 
in such bMinesB as they are at present engaged in^until the sanne 
be brought to an »id. ^ .. . 

I wish to add, tliat although miy iearned Brother Maute y^as 
not present at the time this was mentioned and argued by* my 
Brother Wilder he does not dissent from the opinion I have 
given, and I have the authority of my Brother Coltman for 
saying that he entirely approves of it. 

Protest. At the rising of the Coiirl^ Mii Ntiiton applied for leave to 

en^r, op the files of the Court, hia humble protest against the 
decision upon the privilege of pleading and audience at the 
Cpmrnoo Pleas bar. 

TiNPAi.. C.J, — No; we cannot allow that. It is quite unpre- 
cedentedi tb^^ such ft protest should be ^ntered gainst any judg- 
ment i it is quite out of all ri^e. ^ , , . 
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On the 2Srd January, upon a rule for a neW trial being called on. 

Sir F. Pollock said — I understand the Court to have heard a 
gentleman on the subject of the recent arrangeasent in this Cioart| 
Probably your Lordship will allow me to state: personally, that 
I am extremely happy your Lordship has made th^ arrange- 
ment that lias been promulgated ; for I think it is of great im- 
portance to the dignity of the Court (a), and the convenience 
of the suitors ; and, I would say, so far ae my own feeling is conr 
eemed, the respectability of the bar. 
Motions for new I would now ask whetlier, as it has been customary for gett^ 
*"*'•• tlemen not of the degree of serjeant, to practise at Nisi Prius (fe)^ 

those gentlemen will be permitted to move for new trials in thif 
Court in cases where they have, held briefs at Nisi Prius, l^bju^ 
has idways bc^a the practiee since I have beeaat the.jbarr -■ i->: • • 

(a) Vid9 ante, Prefoce. (6) Vide tamen anU, 2d3(/). 
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. TiyixAjL, C.ut^^ThftirigMjofi cottn«el io^p»»ot^ v^w^f; 

.Tb«3.cnBi»li«d'at:aIl tjmcs {a)% bw^lifs omuMidiActittS uk this Coiurt 
in t^rmrtime^ a&'ibe CoimJsiatpvdsent cotiAtititted* > n{ 

Sir i^« PoRvckBt^l beg' to (State that I mceire reapeetfully. your 
liordalup's .decimon on tbe subjeot* Thejie i$* a matter which 
Jbas Ipeeii.afipoiiKed for ,thi» morning, nsto wbich I feel bound to 
state tbe maimei^ in wibieh . I have been,«oncenied. My inatruch 
iMos have been given sineetbts terrnvbegaoi in.coos^aeneeof 
tiie abaenee .of my learned friend the fiolioitor-Ckmeral. 

TiNDAL, C. J. — Were they given before taat Monday ? (^)( ., : 
- Sir F* Pptfadr.-^Yea, n»y Lord* :. • • v I 

TiK]^L^ G. J.'^^That is the dividiaff Hne. - j • ir 
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On the 29th January, Mr. Addison addressed the Court to 
the following effect : ' 

It is understood in the profession that queen's serjeahts, Drawing and 
queen's counsel^ and Serjeants having a patent of precedehce, «g°»ng pJ«a» in 
do not sign pleas (c). AH the Serjeants in thfs Court are gentle- 
men who have precedence ; for I do not understand that they 
give up the legality of the warrant, so fkr as it conferred on 
them that precedence. Under these circumstances^ gentlemen 
in my situation are anxious to know what is to be the course in 
future in that respect. 1 ^ •' * 

BosANQ,U£T, J. — Kmg*s serjcants always used to si^n pleas in 
my early days. 

(c) Tim uf age app^rs U^ be» tjbat. geRUeiyi^a hpldiug t)\e]raQl^ fif (^Meen't Ser- 
jeant or queen's oounsel, or haviog patents of precedeoc^^ do not draw or 
sign pleas, unless a junior be, also employed. That condition of professional 
etiquette being complied with, pleas are drawn, without objection^ by counsel 
folding rank.' £>rawing pleadings In' conjuntftion with' juniors is generally 
cinied wettiing pteadfAga, Tile veason why, i» {tiaotiee, ptias ^«et^ befiM tba 
warrant of 1814, signed by kiqg'a Serjeants, and not by kiygVi DWMMiri. 
a yp e a ia to be tbis« 4bat in ple»4iog* io the Ceuit of Kiog'a Bend»^ or. in the 
Court of 4^xcl)^ue|r. the signature of the junior was suScient, .whereas, in tbe 
Court of Common Pleas^ the signature of the junior was not sufficient, unless 
ibat junior were himself a serjeant; but as the professional usage did not 
teqnii^ that the jitiiior' eniployed with a 'king's seijeant slioidd ht t serjeant^ 
it aeldom happened that a king** teijeaatv wb^aetdid plcMdiagt^ had with 
a junior qualified to sign pleadings in this court 
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Aftfmndijh Jddison.'-^lt we are excludedf and if that be so, then the 

Court are in this curious condition, that there is no gentleman in 
it to sign pleas. 

TiNDAL, C. J. — I do not know why they should not sign pleas. 

BosANQUET, J. — I remember when king's Serjeants used to 
justify bail. 

Addison. — I do not know how a party who refuses to draw a 
plea is to sign it { howteTet,' I Kavb toi ventured to sign a plea 
since the judgment of your Lordship, out of respect to the 
Court. I wish to know what the practice is to be. 

TiNDAL, C. J. — The practice stands exactly as it did before 
that supposed warrant issued. You may draw as many pleas as 
you please : we can only see that pleas are signed by a serjeant. 
A party himself may draw his plea (a). 
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Special cue* On the Slst January, the last day of Hilary Term, Newton 

applied to the Court to grant a special case, with a view to bring- 
ing the. question of exclusive pleading and audience before the 
highest tribunal (6). 

TiNDAL, C. J.— There is no such thing, It ia not a oMilter of 
justice between us ; it is a matter of xegulatioiii aad we witt not 
allow ourselves to be made parties to any apfieal to a higher 
tribunal. 

(a) The refusal of the Coarts in V^estminster Hall to receive special pleas. 
Sec. without the signature of counsel, seems to be the only trace now remaining 
of the anticBt practice (vide anie, 268) ef not beanog parties in the superior 
Courts, (in which the pleadings were in French,) except by counsel. In part 
of the Duchy of Normandy, in which the old customary law is stilT partially in 
force, a similar practice continues. — " Afin d'eviter la confusion, el faire que le 
droit d'un chacun soit duement ^tabli, personne ne sera r69U & plaider sa cause 
ian$ avocat." — Laws of Jersey, as approved by Order of Coiincil of 28th 
March, 1771, HtU Avocats* p. 3. 

(b) By what process it was proposed that a special case should be removed 
into a superior Court, does not appear. 






'«' -' i ^' . / . ' I'i""' !«.,'»>' 



I. 



INDEX RERUM. 



A. " 

Abandonhekt of legality of warrant of 1834 • . 319 

Abetemeat, plea in. by serjeaat, to l»ll, 234 
plea in, to the jurisdiction, 230 

Abbot, gentleman-carver to, 277 b^ 

Acquiescence of Common Pleas in warrant of 18d4« . IS, 1(^1 

Act of Parliament, neoeisity. o^ tQ alter practice of astient cowt, 10 
intended in 1755 . . 11 ' 

Action of eonspirtcy; 2d0 ' 

to try exclusive right of Serjeants, 116, 117^ 227 

against counsel for non-attendance, 184 

• , • ' ~, > < 

Address of Whitelock, Lord Commissioner, to the new Serjeants, 2t4 

Coventry, Lord Keeper, 213 ' - 

AdntnJty, Courts of, 115 ' ^ 

Admission at inns of court, 43 

Admittance to an office, 227 

Advocate-General, precedence of, 19 

Advocates, English. 169 

in Ecclesiastical Courts, 173 

their duties to their clients, 223 

imprudence of warranting words of, befora they are spoken, 225 (h} 

bad» Virgilian denuqeiation of pnnt4ni»af>lt.ag«Mist». 2^' 

vested right of practising as, 153 

Affidavit, 236 

Serjeant's writ of privilege to be supported by, id. 

Almsgiving, serjeaa^ held by, 293 

Alteration, of practice of Court, by interference of crown, 248 

by aot of Court itself* 249 
of constitution of courts, 248 
of service of serjeanty, 288 

Amerciament of pleader, 222 

Anglo-Indian army, their interest in Deccan ptize-money, 229 

Answer of judges, refusing to admit Cavendish to an office, reported to Queen 
Elizabeth, 308 

Antient demesne, 232 
Serjeant, 19 
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Antiquity of Common Plots, 68, 122 
of BorjeanU, 30, 32, 122, 176 

of peers of England, compared with the Serjeants at law, 176 
of Mirror, 30, 32 

Appeal, from Courts of Equity, 30 

from decision of benchers, 43, 140 
of mayhem, 277 n. 

Appearance of seijeants-elect recorded, 226 

Appellate jurisdiction of House of Lords, 29, 30 

Application to Court of C. P. respecting warrant of 1834.. 1 16, 31 6, 327, 328, 
334 

Apprentice at law, 7, 11, 32, 45, 49, 277 n., 312 
exemption of, from military duty, 188 
assessment of, to a subsidy, 189 

allowed to plead at nisi prius in default of his serjeant, 233 
whether to plead if all Serjeants dead, 234 

Archbbhop, 221 (d) 

excommunication by, for cutting off tail of his rampter-horse, 286 (e) 

Archer, seijeanty of finding an, 287 

in garrison, id, 

Arrentation of seijeanties, 283, 286 

Arrest of judgment, 277 n. 

Arrows, serjeanty of finding, 286 

for hunting in Dartmoor, 289 (a) 

Articnli super chartas, 5 

Assault committed by a serjeant on one of the justices of the Jews, 279 
son assault demesne pleaded to an action of, 235 

Assessment of justices and chief baron to a subsidy, 189 
of Serjeants, id, 
of an apprentice at law, id* 

Assessor to bailifis of Oxford, Serjeant at law, 280 

Assignment of counsel, 234 

of Serjeants by Court, 233 

Assise, writ of, 229 

of novel disseisin, 225, 230, 280 

Assise, grand, exemption of Serjeants from being impannelled thereon, 192 

Assises, 45, 313 

by whom taken, 23 

Assumput to try right to o£Sce, 227 

Attaint, 225 n. 

Attendance of Serjeants in House of Lords, 12; Pref, vi. 

Attorney, 11, 24, 25, 45, 47, 48, 124, 128. 230, 233, 277 
definition of, in Grand Coustumier, 225, 226 
at Quarter Sessions, 124 
right of, to be bound before justice of peace, 94 
prayer of execution by, in Common Pleas, 267 

Attorney-General, of the king, 244, 245 
in the Common Pleas, 247 (a) 
of a subject, 246 n. 

Attornment of services from one castle to another, 287 
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Aula Regia, or Regis, 27, 28, 67, 187, 253 
separation of ComrooD PJeas from, 171 
not divided b«foi% tbe reign of Jobn, 1^ ]i« 

Authority of Crown in altering form of commissions, 254 

Authority of Court to alter practice, 249 

to decide who shall practise as advocate, 140, 160, 163 

Ave Mary, serjeanty held by service of saying, 293 

Awaita Maris, 290 (c) 
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Bacon*8, Lord, fancy, 126, 163 

Bail, 276 ; ., 

Bailiff, pleading by, Prtf* vnu 
of county (sheriff), 295 1 

Bailiffs of Oxford, 280 

Ballingers, 255 

Barber, 277 . >. 

Baron, writ for recording a, 177 n. 

privilege of, not to serve on juries, id. 

Baronage, by matter of record, 177 

Barony, 187 

by estoppel, 177 

by matter of record, id. 

Barrister, 24. 39 n.» 169 

instance of appointment of, by letters patent^ 279 
deputed from one court of nisi prius to another, 123 
mandamus to admit, 215 (e) 
pre-audience of, at Quarter Sessions, 124 (b) 

Beer, the king's, 288 

Benchers of the Inns of Court, 122 
authority of, 43 

Bill, for opening the Court of Common Pleas, in 1755. .22, 317 

in 1834.. 313 
for payment of judges' and serjeaots' fees, 244 
for esl;iblishing the Central Ciiminal Court, 24, 175, 317 
of aitorney, (wart ant to proatecute or defend,) 252 
in debt, count upon, 234 
against seijeant at law, 230, 234 
Serjeants not impleadable by, 134, 230 
plea in abatement by seijeant to, 234 ^ 

Birds, mewing, service of, 285 

Bishopric of Durham, 187 n. 

Bishops, 186(0*287,288 

Boat, ferry, 230 

Boats, royal commission for building, 255 

Boots, the king's, 288 

Booty, Deccan, 229 

Borough, justices of, removed by issuing new commission, 206 

Boulter*s, Judge, case, 118 
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Biacket,'286 

firetch of the pe«oe< 44 ti. . - - - 

BreTe de tttipcU, 281 

de ixiv jaratoribuB, id, 

Breviates, 223 

Broad Seale, 279 

Brochia, 286 d. 

Batler, priyilege of judge's, 232 

BaUeiy, the king's, 293 

Capitalis servicDs, Testa de Nevill, 409 (a) 

CaDcellation of record, 226 

Caoefil or Canestill, seijeaoty tbl* seittcc of 8iakiiig» 289 

Capitale messaagium, 284 .. , 

CapitalU domim 23»(«X.2^ (/), 29$.<«) 

Capite, tenure in, 232 (a), 257 (f), 295 (c) 

Caput regis in nave, serjeanty per eervitaum teaendi^ 284 
stt)aQtin, !<<• 

Carrying the lord's writs, service of, 285 
Uie king's reveque^ service of, 287 

Castle guard at Rockingham Castle, 187 

Central Criminal Court, 24 

bill for establishing, 175, 3lt ' 

Certainty of locality of Common Pleas, 2B 

Certificate of the Court of Common Pleas, 250 

Chamberlain of England, 28 
of London, 241,242 

Champion, in wager of battle, called serjeant, 205 (b) 

Chancellor of Exchequer, 23, 174 

Chancery, Court of, 226, 248 

instance of serjeant usually practising in, 21, 76 
clerk in, 231 

Charge, office of, 229 ^uiin:. 

Charms used by champion in wager of battle, 205 

Charter of the forast, 248 

Chessmen, keeping the king's, 293 (h) 

Chester, Serjeants at law, in county of, 303 (f ) 

Chivalerian seijeantie, 283 

Chowte, Indian tribute so called, 229 

Cinque Ports, 231, 232 

CircuiU, 21 

City of . London, 241 . . 

City impost on wine, 243 

Civil law, doctors of, 128, 132 

Claietum, 292 
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Index Rerunh ^99 

Clause for openiDg Common Pleas in Central Criminal Court Bi))» J7^^; .| >v 

Clergy, in what capacity they sat iu the Aula Regia, 1%^ (4) .,. ni' '.<. « /.-ir* 

Clerk in Chanceiy , 23 1 . „i ,, « 

Clerk of County Court, 82 

Coif, 23, 37, 39, 266 

Coke, Lord, 29. 32. 35, 38, 70 ^" ^ 

Colonial Courts, 114 ; . v i .. 'i 

Commission, of association, 256 •:.*....>■. 

of new invention, 254 , »-. ^ ,i ^ , j. , .,;. » 
of novel im^uiries, id, 
to assay weights and measures, id, 

to be allowed which has warrant of law and continual allowance in 

courts of justice, W. ' ' ' -^ .^" '^ ? *■ -'^<^ ^ 

of oyer and terminer, 255 * • ♦'> . '>f •, j i,'; 

Common law, the inheritaoee «f «v^ry mao^ 248 - , ' '- mt. > i. • . .,■>/) 

Common Law Commissioners, Report of, 20, 21 ' o'^ ' ^ - -"'^>' ^ ^ ' •n.l 

Common Pleas, Court of, separation el, frl>m Aiila fie)^ l^luu- 1. ,'■1. .j 
erected before 9 Hen. IIL| 216. < , . . > 

locality of, 179, 180 .../•- 

in what sepse t^ be held in- ^ certain itlaest 199*<^ • / jl . . ^ h r > 

removal of, for a few inches opposed by Bridgman^ CJ*^ )80 
oathofjusticesof, 211 ^ ,, >. , • , i,. i. 

writof Edw. XL to justices of, 212 (6> . . r ' 

oath of justices of, that (inter alia) they will disregard! letters contrary 

to the law, 212 ; '-^^ 

attempt to open Court of, in 1755. .21» 22 . , \ 

expediency of openipg, 9, 143, 321> 326 ^ ' j 

Common Pleas Bar, exhortation uwially «ddje^f^e4 ^^•f^^,y^^^'^pf^^'' 
jeants to keep the, 236 n. 

Common pleaders in London, 64 

Serjeant of London, 241, 242 

clerk (town clerk) of London, 242 

of pasture, 229 :r ->•. ;-, .^ . . •-. • o. .u-. ^ :;' > 

Communis narrator, 241 

serviens narrator, 281 
serviens ad legem, 241 

Communitatis narrator, id. -jo 

Compurgators, 80 n. — ?.j n^r } 

ConcoH, 253n. -'"" *'' ''■--"' •^- v" v '; -./ -/.n ^ 

Conquest, Norman, the era of the creation of lerjeantltia, 2289(a); IV^i^i 1» 

Conquest— see India, 229 ■ ; .^ '-* v.< .^ ; 

Consistory Court, York, 137 ' •-.*'!> 

Conspiracy, action of, 225 n., 280 - . , , ! • . a "» 

Conttoble, 287 n. • . . . : r .. ..: 

of footmen, 287 l w. .;i.Jh.,.^. ) 
of 200 footmen in army in Wales, id. ^ 

of England, 27 *^ *i> . .U 

Conteur (Norman advocate), words of, bind client, unless f fe?p d tf l At e <>' by Him 
as soon as spoken, 225 (h) ^t ,. 

litigants not allowed to have two, id. 
not to be changed, id. 
changing, power of, id, 
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940 Index Remm. 

Conteur—- (cofitlii ued. ) 

fiiKKl, wboM pleading not tcknowledged by client, 225 
warraotiog the pleadiog of a, itL 

Conusance, 248 

Cook, the kiog's, 288 

privilege of judge*s, 232 

Coram rege, 280 

Cornbh quarter sesitions, 124, 125 (a) 

Coronation offices, 84 

Coroner and attorney in King's Bench, appointment of, 237 

Corporation justices, 65, 206 

Council of York, 248 

Counsel, 276, 277, 277 n., 310 
full defence by, 61 
action for noo-aitendance of, 184 
indictment against, for taking fees on both sides, 223 
com plaint of waot of, by reason of uncertainty of place where Court of 
King's Bench held, 180 

Count or declaraiion (oarratio), 32, 225 

upon a bill in ihe Common Pleas against a Serjeant at law, 234 
upon bill in debt, id. 

Countersign, 4, 113 

Counting, applied to pleading of defendants as well as of plaintiffs, 226(a) 

Counter or narrator, 32, 72, 225, 226, 234 
the same as serjeaot, 219 

Country, trial by the, 231 

County Court, 46 n. 

County palatine, 249 
of Chester, 187 
of Dot bam, 187 n., 254 

Course of court the law of court, 92 

Court of Equity, 248 

assignment of serjeant by, 233 
of Insolvent Debtors, 125 
of Record, custom in a, 231 

Court-baron, 46 n« 

Courts of Common Law, commissioners* first report of inquiry into practice of» 
(18*29)..24, 26, &c., 9n. 
of Franchises, 310 
service of holding the lords*, 285 
prerogative of crown as to, 117 

Covered (armed) horses, 283 

Creation, alteration, &c. of courts, 248 

Crown, demise of, 17, 18 
office, 250 

Cursitor baron, 23 

Cursus scaccarii, 92 

Custodia forests, 229 

Custody of marshal of King's Bench, 232 
of warden of Fleet, id. 
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Custom, 250 

in Court of Record. 231 

to pay but a penny for toll, id, 

Custos Brevium, 250 

D. 

Dapifer Anglis, 27 n. 

Sancti Romani Imperii, 28 d. i 

De attomatis et apprenticiis, 11 

Debt for fees, 228 

Deccan booty or prize mooey, 158, 229 

Deceit of the Court by seijeant or apprentice, 72, 234 

Degradation of a serjeant, 278 

Delays in law, piayer of the Commons against, and proposed remedy, 189 

Delegates, jurisdiction of, transferred to Privy Council, 114 

Demise of the crown, efiect of, upon offices, 17, 18 

Demurrer to plea in abatement to the jurisdiction of King*s Bench, 235 

Devise to a priest to say mass at a pillar in St. Paurs, 219 

Dilatories, 3 1 

Disbarring, 43 n. 

Discharge by writ from office of serjeant, 36, 37 

Disclaimer of estate of freehold to be by matter of record, 178 

Disfranchisement, 243 

Dispensation from liability to become a serjeant, 278 

Doctor, degree of, introduced in the twelfth century, 221 (d) 

Doctors of laws, 95, 96, 131, 132 

Doctors' Commons, 96, 137 

Dogs, keeping, 285 

Domesday, 273 (e) 

Draught-horse to draw revenue, 287 

Drawing revenue and summoning bishop, id, 

Dugdak's mistake as to apprentices, 49 

Dumb day, 141 

Durham, Bishopric of, 187 n. 254 

Duty of judges, 309 

of advocates. 222 
of Serjeants, 31, 81 

E. 

East India Company, 229 

Ecclesiastical Courts, 114 

Elizabeth, Queen, refusal of judges of Common Pleas to obey command of, to 
admit Cavendish to a new office, 306 

Ely, Bishop of, Serjeants' Inn leased by, 182 

Emptor Goquine, 288 
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English advocates, 169 . . ^ 

lawyers, Erasmiis's opinion of, 181 ' - ' - -. 

Eotiy upon land, 275 

of appearance, 46 

of pleading of poor SuHois, 41 IK ^ 

Equity, Courts of, inability of crown lo create, 248 ^ 

Erasmus, his opinion of English lawyers, 181 
Enor, writ of, 47 n. 

Entnichsess, 28 n. 

Escheator, 248 

Esquires, 103, 284 "^ '' ^ . .. - 

Estates of tlie realm, 187 - '^ 

composed of the three orders of the people, id, ... 

vulgar error of including the king amongst, id. 

Estoppel, peerage by, 177 

Estranging of Serjeants from the bar, 89, 90, 233 

Evidence, given by apprentice in default of his serjeant, 233 

Exchequer, Court of, inrolment of judgment of Parliament in, 226 
at York, 179 
as a revenue court, 44 n. 
of Pleas, 23 n. 

Sractice in, 44 n. 
or of, 2S 
Barons of. 
Chamber, 117,311 

Executors, privilege of, by attorneys in Common Pleas, 267 

Exclusive audience, 44 . 

Excommunication for cutting off tail of archbisbo)p'c amnpter hoiae, 286 («) 

Exemption of Serjeants from military service, 81 

from obligation of receiving knighthood, id. 

Exhortation usually addressed by chief justice to new seijeants to " keep the 
Common Pleas' bar/' 236 n. 

Exigenter, office of, 73, 82 

Ex officio, judgment, in respect of matters not pleaded, 232' 

Expediency of opening Common Pleas, 9, 149, 321, 326 

Experts, jury of, 195 

F. 
Fairs, grants of, 84 

False dilatories, evidence of, 31 

Faryndon's (now Serjeants') InM, 49 

Fees, 31. 32, 250 .; 

action for money had and received to try right to, 227 

Felony, full defence by counsel in, 61 

Feudal baronies, 177 

system, 68 n. • ' ' ^ 

Fiat prout petitur, 227 . . : . • -^l: ' 

Fiction of baronage by matter of record, 177 '' ^'^'^' 

Filacer,^230,233 
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Fines, 283 

acknowledged before a aerjeant, 24, .175 

Fleet, custody of warden of, 232 

Forejudger, 233 ,vV> ^^^ 

of Serjeants from pleading in King's Beiich,42, 90, ?34 „. . ^ „ 

Forest of Clivc, 286 

custody of, 229 

Forestry, 286 

France, mode of creating peers in, 178 n. 

Franchises, Courts of, 310 

Franklin, description of, by Chaucer, 185 

Fraudulent deeds, 249 

Free manor, 291 ' " 

Fugator, 296 (fr) 

Full defence by counsel in felony, 61 

Fundator Scaccarii, 294 
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Gentleman-carver to an abbot, 277 n. 

Gold rings given by Serjeants, 220 ^ ' 

Giand assize, what Serjeants not to be impanelled on, 35, 192 

Grand coustumier, 225 

Grand seijeanty, tenw l>y/.?83 . ^ , . . . , 

Grant of office of exigenter, 52 , 

of office of chief prothonotary to two, void, 251 
<^ fails and maiketa» 82 ^ 

Great charter, 243 

Great Mogul, 229 

Giytserjanty, 224 (e) 

Guarding prisoners of war, seijeanty by service of, 288 

Guianois dour, Gascpo C9in so^ called. 168 n^ Pref. xii. 
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Hawks, 285 

Heir, privilege of seijeant suing as, 235 

Heretics, 31 

Holding the lord's courts, service of seijed&tjF^liy; 28&.' 

Horse with a halter to draw treasure, service by, 287 

Horse and sack, service by, 286 

Horse's tail, exconmiunication for cutting ott, 286 (e) 

Host, marshal of the king's, 283 

House of Lords, 25, 117, 176 

Hundred court, 46 n. 
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I. 

Illegal letters-pateot, revoked by the king, ore ten us, 237 

ImprisoDinent for deceit of court, 234 
upoD outlawry, 246 

Imprudence of wai ranting words of advocate before they are spoken, 225 (A ), 
266 

IncorporatioD, whether necessary to enable a public body to presciibe. 230 

Independence of the bar, 162, Pref, lii. 

Indictment against counsel for taking fees on both sides, 223 (d) 

Inferior court, 164 

of record, 313 

Information in the Exchequer, 279 
for penalties, 129 

by common seijeant, ex otficio, in Mayor's Court, 242, 243 
by Nugent, common Serjeant, 243 n. 

Inheritance of Serjeants in privileges, 234 

Inner barristers, 261 

Inns of Court, 148, 272, 328 (6) 

Inrolment of a writ constituting a justice in Common Pleas, 282 
in perpetuam memotiam, 227 
of warrant of 1834, 113, 118, 121, 148, 156 
adoption by, 1 52 
vacating, 154 

Insolvent Debtors* Court, 125 

Insufficiency of king's writ to create justice of assize, 256 

Interlocutory observations by lords of the Judicial Committee of the Privy 
Council. See names of interlocutors in " Index Nominum,** 

Interpreter, 273 

Intruder into an office, 227 

Inventory of personal estate of freemen of London, 242 

Ireland, serjeant-pleaders in, 304 

Isle of Wight, 254 n. 

J. 

James I. sitting in the King's Bench, 88 

speech of, respecting creation of peers and boroughs, 305 

Joinder in demurrer to plea to jurisdiction, 235 

Judge's cook, privilege of, 232 
butler, privilege of, id. 

Judges, what created by patent, what by writ, 87 
oath, 90, 91,309 
oath not to stay proceedings, 3C6 
grant of office of, reserving incidents, 82 
office, and duties of, 310 
their independence, how secured, 212 
danger to, from obeying the king's writs against law, 309 
answer to Queen Elizabeth, 308, 309 
opinion, 307 

further deliberation of. 308 
reasons, 309 
and Serjeants, statutes to be surveyed by, 243 
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Index Rerum, 345 

Judicial Committee of Privy Council, fuDctions of, 114 
power of crowu delegated to judges, 56 
notice, 231 n. 

notice to be taken of the praciice of one of the superior common law 
Courts, 249 

Jurisdiction, usurped, of Court of King's Bench, to bold plea of debt, 235 
of Court, plea to, should give jurisdiction to another Couit, 231 

Jury, 277 

of experts, 195 

labouring of, 277 

trial by, 226 (a) (fc) 

barons of the realm, privileged from serving on, 177 n. 

Justices to be taken from the serieanis, 22, 73 
assessment of, to a subsidy, 189 
power of, to lemove from the bar, 234 
and Serjeants consulted by the Court of Exchequer, 311 
of oyer and terminer, 254, 255 
of assize, insufficiency of king's writ to create, 256 
of peace in a borough removed by issuing new commission, 206 

Justiciary, 28 



K. 

Keeping castle gate, 288 
harriers, 285 

King's Bench, 25, 26, 29, 44 n. 
locality of, 179 
jurisdiction of, 232 
incidental jurisdiction of, in real actions, 198 

i 

King's counsel, 25. 127 

origin of their rank, 209 

office of, whether held by Lord Bacon, 210 

Sir F. North probably the first, id. 

King's host, 288 

King's Serjeant, 246, 247 

to be sworn to give counsail to poure men without taking any good, 252 

King's writ, insufficiency of to create justice of assize, 256 

Kiss of peace, 239 

Knighthood, exemption of Serjeants from liability to receive, 81, 190 
liability to, used as a means of extortion, 190 

Knights, 284, 287 n. 



L. 



Labourers, statute of, pleading on, 200 (e) 

Labouring the jury, 276, 277 

Land, pleas of, 30 

held by serjeanty, neither alienable nor partible, 285 

Larceny, 248 

Latinarius, 287 

between Welshmen and Englishmen, id, 

Latiner, 273 

Law merchant, issue upon, tried by jury of, 48, 195 
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Laws, danger of breaking, with the king's oDD8ettt,'305 - 
of Wales, 225 (n) 

Leamod an due kw, «en» 277 : . v 

I^egacy, 305 

Leet, 46 n, 248 

Legal fiction, 177 

Legatine authority, 305 U) 

r 

Letter from Gardiner, Bishop of Winchester, to Protector Somerset, 305 

privately sent by Jnstice Wyndham to Lord Burghley, with objectioiis 
against persons named as fit 10 be called ieijeantSj 239 

Letters-oatent, 237 

illegal, revoked by the king, id. 

of peerage, 177 

to Shottesbrook, Sir Richard, cancelled at bis lequest, by writ of pd^jji 

seal requirbg the Chancellor to reoeive them, to cancel them,'anct 

seal others, 227 
barrister appointed by, 279 
revocation of, by king, ore tenus, 237 . ^ .- . '^ 

Life, office of seijeant held for, 81 - '*' 

Limitations of actions, 249 -' '' 

Little writ of right close, 232 

Lords, House of, 25 

attendance of seijeants on, 12, 206, Fk'.^^mz.::' 
answer by, to a petition of the Commons, without the King's authority, 
vacated, cancelled and damned, 227 

Locus certuB, 28, 179 

London, Court of Common Pleas held in, 179 '■ 

Common Serjeant of, 241, 242 , > 

common pleaders of, 64 

Magna Charta, c. 12. .10, 23 n, 28, 68 n, 122, 179, 306, 3J0 ' " ' 

Magna seijantia, 285 

Magnates, 185 (a) 

Magnum servitium, id. 

Magnus Bancus, 10, 172, 222 mu- a . 

Maintenance, 225, 277 

Mandamus to admit a barrister, 215 (c) 

Mandateor warrantof 1814..6ni 19 ' < rh-^.n^- 

of 1834.. 2, 17 

Manucaptor, 276 

Markets, grants of, 82 

Marshal of King's Bench, custody of, 232 
of the king's host, 283 
ad placita regis, 291 

Marshalsea Court, 75 

Master <clteiit) ol an appftntioe M Uff^ 277 n. ,->., 

Masters of Requests, 248 
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Masterandservant, 273,174^877 A. ' . - * •• - 

Mauritius, 115, 148, 161, 167 ' 

the refereuoe to Judicial Committee of Prity Couacil ift tiis Mtnihms- 
case, 228 . . , 

Mayhem, appeal of, 277 n. 

Measuring castle and keeping workmen, 288 
fortifications, id. 

Meetings of the livery in common hall, 242 

Meff)b«ra of the Court of, Common Pieas^fteijeaatss^iil tQ be, 89, 90 

Memorial by serjeants to XorA Chaucel}6f , 6 

Military 8er?ice, exemption of Serjeants from, 81 

Ministers of the Court of Common Pleas, 230 

BTiitor of Justice, «0,3t, 225 • . « 

"■ '■■"■' '■' antiquity of, W,' 32, 181^'-^" ' 

Serjeants mentioned in, 217 

Money rent, 286 :, -^ c ^ q,(, , , v 'j * . -^ t. %..vi' 
Monmouthshire quarter sessions, 126 f^ < ^. j ■ «. .-, ]..,.•. 
Meetings, 49 (c) 0. ;. .r . v. . i 
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Narratio, count, or declaittioa, 9% • 

"Narrator* or counter, 32, 226 --, ..„.,, ,.,[,'. 
de banco, 279 
in curia Oxon., 280 ''»•' .»<'. ,..,'-n , .^ , 

Negative pregnant, 40,231 .> ' ' ^ ^^••■'^ nG'.--T,-.". ' . fa.."J T':....! 

prescription in the, 231 \i.,^f t- "■• • '- n i. . ^ 
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New assignment of special maintenance, 277 n. 

trials, motions for, in Common Fleas, 21, 22, 143, 313, 316, 332 

Non concessit, pleadable to void letteri^atent, 119 n. 

Norman seijeanties, 297, 300 

Notice, judicial, 231 n. 

of trial, right of crown to interfere with, 61 ' - 

o. .. ^ ... 
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Oath of countours, 31 

Serjeants, 26, 3 i , 66, 83, 132, 226, 233 r - < , r 

King's Serjeants, 

judges, 90, 91,306 .. > x 

Obligation to provide son with necessaries, 27& i < 

Occasional Serjeants, 74 

Office, assize to recover one, 220 
of charge, id, 
of profit, id, 
and duty of judges, 310 
right to, tried in action for money had and received, 227 
whether place of serjeant, an, 27 

Opinion of judges upon tbe question, whether information filed by solicitor- 

fenend dunng vacancy of office of aUonMy«g«Mftl, itfoodiorkw, 
46 
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OrigiDal writ, 225 

formerly tested at residence of Lord Keeper, 180 o. 
privilege of Serjeants to be sued by, 230 

Ordinary claiming a clerk, is a minister to the Couit, 233 

Orphans in London, 241 n. 
estates, 242 
fund, id, 

Oscolum pacis, 279 

Outlawry, imprisonment on, 246 

supported by serjeanU against error assigned, 257 

Oxford city sessions, 124 (ft) 



P. 

Palace Court, 65, 136, 268(c) 

Panel of officers, Serjeants not put in, 233 

Papinianiatae, 221 (a) 

Pardon of fine for not taking the degree of seijeant, 36 

Park, service of keeping, 289 

Parliament, act of, alterations in courts made only by, 249 

interference of, to compel apprentices to take the rank of Serjeants. 35 
rolls of, 226 ^ 

Panra Serjantia, 283, Prefac§ vii 

Parvis, 185 

Passage over water, 230 

Patent of precedence, 17, 18, 25 
peers, 178 
office, 150 

Patents, practice upon petition for, 117, 118, 154 

Patriae tuitio, 285 

Pauper suitors, 41 n. 

Peace, breach of the, 44 o. 

Serjeants of the, 290 (c) 

Peer, 43 n. 

power of crown to direct writs of summons to particular peers only, 

writs of summons to, 176 
mode of creating in France, 178 n. 
titular, 178 
patent, id. 

Peerage, claims of, 124 
by estoppel, 177 

Penalty in Serjeant's writ of summons, 35, 74 
discharge of, upon compliance, 36 

Pennoncel, service of carrying the, 289 

Personal actions, 44 n. 

Petition in parliament, 310 
best to Commons, 227 
of the five Serjeants to the Queen, 1 
triers of, 12, 34 



Index lierum. 849 

Petition — {continued^) 
of right, 254 d. 

of Commons that justices and Serjeants might record (inrol) attorneys 
in all Courts, 251 

Petty Bag OflSce, 23 n. 

serjeaoty, 283, Preface vii 

Pillar in St. Paul's, devise to a priest to say mass at, 219 (a) 

the usual resort of Serjeants, 218 n., 219 n. 

Place, courts of justice designated by this term, 230 

Plea in abatement by seijeant to bill, 234 
of privilege by Serjeant, 235 
of land, 30 

Pleader amerced, quia non fuit advocatus, 222 

Pleading, reforming errors in, 249 

Pleadings signed by Serjeants, 58, 233 

Pledges to prosecute, 274 n., 276 

Poor, gratuitous entry of pleadings for the, 283 
office of, pnesignator for the, 41 o. 

Praecipe quod reddat, 229 

Pnesignator, for the poor, 41 n. 

Preaudience, how altered by Lord Mansfield, 25 

Precedence, 2 n., 3 n., 18 
patent of, 17, 18,25 
between seijeants and knights, 263 

Precedents required to be produced, 256 
referred to by judges, 309 

Premunire, danger of incurring. 305 

Prerogative, 117 

Prescribe, incorporation whether necessary to enable a public body to, 230 

Prescription, plea of, 232 
in the negative, 231 
void, 230 

Presumptions respecting non-existing instruments, extent of, 123 

Privilege of barons of the realm from serving on juries, 177 n. 
of House of Commons, 180 n 
of servants of persons coming to parliament, 274 
of seijeants, 2 

of seijeants to be sued only in Common Pleas, 235 
of Serjeant suing as heir, 235 
seneant's writ of, 233, 275 
to be supported by affidavit, 235 
of judge's cook. 232 
butler, id. 
of Serjeant's servants, 235, 275 

Privy council, functions of judicial committee, 114 

reference to judicial committee of the, in the Mauritius case, 228 
seal, writ under, to discharge a juror, 177 n. 
signet, 244 

Prize money, 229 

Proclamation, legislative power by, 248 
Bishop Gardiner's opinion, 305 
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Proffer of knigfat'i senriceB, 283 

Profit a-prender, 229 
office of, 229 

Protest against the decision in Common Pleas for closing the Conrt, 332 

Frothonotary, 73, 261 

Quarter sessions, 124 

Quayf (ooif ), seijeants, &c^, 37, 194 

Queen Elizabeth's verbal message, 306 
first letter to judges, 307 
second letter to judges, id. 

aoswei* of judges reported to, 308 

Queen's oath, 809 

Serjeant's argument, 308 

QliMtioii asked by Exchequer of Conmoo, PJeaa aod Queen-'a Bl^lch, $1 , ■■• 
Quod permittat prostemere, 229 

R. 

Rape, cogooanee of, 248 

Rasing a record, 233 

Rationabilis eztenta, 285 (d) ■ -^ 

Readers, 261 

Real actions, 30, 44 

incidental jurisdiction of the King's Bench therein, 198 

Recommendation, mandate of 1834 considered as a, 160 

Recitals in warrant of 1814. . 112 

1834.. W. 

Recognitors, 225 n. 

Record, attorney defined in the Grand Coustumier, as a person substituted for a 
litigant party in a court of, 226 n. 
baronage by matter of, 

custom in Court of, 231 '/--. 

cancellation of, 226 

Recording a baron, writ fbr, 177 b. 

Recoveries by collusion, 249 > < >(^ 

Reeve, service of finding, 221 

Reference by Queen to Judicial committee of Privy Council, nature of, 100 

in tbfi Mauritius case, 228 

Refusal of apprentices to become seijeants, 35 

of jttoges of OoamoB PleaA to obey the commaikd of Queoa Elizabeth 
to admit Cavendish t» a now office, 306 

Registry of slaves^ 228 ^ 

Relief paid ^f a vavofsoft^l 86 • • ". <-^ • >. •• . .«: .<iM<i> 

Romembrancer, 243 ........ .... . u^\^ 

" .i :. I'j.. •••.i.i 

Removal of Court of Common Plvis fioom W^estnxioaler.to York, temp. 
Richard II... 180 s .' • » :. - .. 

for a few inches opposed by Sif O. Bri4gnia»» €« J*. td« 

Report of Committee of House of Commons of privileges, 274 
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Revenue coart, 44 o. 

Retainer, special, of Serjeant Yaxley, the form of, 181 
of an apprentice and attorney 3s. Ad. . . 273 
counsel acceptiog^and then becoming counsel for the adyersary, formerly 

liable to action on the case, 183 
of counsel by the year, 269 

by master for his servant, 272 

Riding with the lord or lady, service of, 285 

Right close, little writ of, 232 

Rights prescriptive — Mr. Burke's opinion of, 909 . , . 

Rodknights, 285 n. 

Roll of the Pipe, 186 

of the Common Pleas, 30 
of parliament, 2126 

Royal prerogative in creating new peers and new boroughs, 906 

proclamation, 306 ' 

Rule of Court for inrolling warrant of 1834, 113, 118, 121, 148], 15% 161:^ 



. S. 

Salary, servant's, payment of fees to counsel by master out «f; 896:^ 
of Serjeants, 31, 55 

Scire facias, nature of writ, 118 n. 
to repeal letters patent, 118 
upon recognizance to keep the peace, 276 

Seal, the king's, 28, 113 

Secretary of State, 107, 1 1 3 

Selling distresses, service of, 293 

Seneschallus Angliae, 27 n. 

Sancti Imperii Romani, 28 n. 

Serjantia coqoinae, 288 

panetrhe,289 , .; 

veriacionis, 293 ' * • ' . - . - 

Serjantiae sive seijenterisB, 285 

Serjeant, a term applied to certain military freeholders, 199 

wager of batUe, champion thereia ealied, fiOS ( ^) .: v.- 

horseman in army, 287 

horseman in garrison, td. ■-»'«-.' »,.j, 

footman, id. ^ .../....;, j-iA* 

footman to conduct Wekhmep. id, 

in castles, 287 n. • ■' - .-.••-i 

Serjeant at law, antiquity o!', 122, 178, 216, 217 

description of, by Chavcer>:ltt4 >.',.. / - 1 • - '• 

lectet piivase^y sent by Justiee Windham to Lotd Buigb^y with ob- 
jections against persons named as ftt W be efttti^» 2^ >/ 

wnt of summons and subpoena to, 200, 226 

elect, may be compelled to take that degree, 215 n. 

discharge of, from distress levied for ditobedieDce.to tfifir .Writ, 200^' 

elect, appearance of, recorded, 215 

mannerof appointment, 191 '^ 

■ ceremoniei it their crealBon,-280 • 

oath of, 191, 226, 233 

liability of, not lo be im^tnelied-oB Onuid Aum, 192 .. • 

on a jury of officers of court, 233 
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Seijetnt at Ixw^conHtiued.) 

not to be sued by bill, but by writ. 217 

privilege of, to be sued by origioal writ, 230 

DOl impleadable by bill, id. 

plea io abatement by, to bill, 234 

privilege of, suing as heir, 235 

enlilled to refaio venue io Middlesex, 237 

pleading by, io the Common Pleas, 200 (e) 

Bendloes, Seijeant, incorrectly supposed to have been for some time the 

only Serjeant, 211 
remuneration of, 192 
assignment of, by Court, 233 
the queen's. 132 

joined with knights in assise, trials of challenges, &c., 219, 220 
fines taken by, 24, 175 

parliaroenlaiy attendance of, 206; Prefact, x. n. 
triers of oetitions, 207, 208 
assisted tne peers in the trial of petitions, 208 
selected by crown for the purpose of parliamentary attendance, 207 
exemption of, from kniohthood, 80, 189 

from military service, 81 
addressed in the plural number, 33, 218 
sumptuary statutes affecting them, 189 
assessment of, &c. in subsidies, id* 
privilege of absence from sessions of, 220 
petition to queen by, 1 

fees of, to be inquired of by the justices in eyre, 217 
action by, for fees, 80 

discharge from the state, degree, and office of, 193 
and judges, statutes to be surveyed by. 243 
and justices, consulted by the Uourt of Exchequer, 31 1 
this dignity is not destroyed by accession to, or amotion from, honour 

or office, 220 
in every couoiy, 246 

Chaucer*s high opinion of the state of, 219 
no similar dignity known in other countries, 220 
servants of, privilege of, 236 
in Ireland, 304 

Serjeanties, or serjantries, 284, 285 

Serjeants' Inn, leased by Bishop of Ely, 182 

Servants of Serjeants, privilege of, 236 

Servienles pacis, 32, 224 (e), 303 

Serviiium seijantiaB routaturo in servitium militare, 284 

Sheriff, 313 

a minister to the court, 233 

Sheriff 's torn, 46 n. 

Ship money, 255 n. 

Signature of pleadings by Serjeants, 23, 58, 69, 135, 333 

Signet, 239 

Slavery Abolition Act, 228 

Slaves, registry of, id. 

Speaker of parliament, 278 

Special association of assize, 256 

case from Quarter Sessions, 51 (a) 
retainer of Serjeant Yaxley, the form of, 181 

case for purpose of carrying decision of Common Pleas, for closing the 
court, before a higher tribunal, 334 
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Speech of Lord Bacon, on taking his seat in Chancery, 126 

of Coventry, Lord Keeper, on the creation of Serjeants, 213 

of Whitelock, Lord Commissioner. 214 

of Wilde, Serjeant, in C. P., 2 Nov. 1839. .316 

Ster Chamber Boole, 279 

Statutes. 310 

what proceedings entered on parliament roll, to be considered as, 197 
to be surveyed by judges and Serjeants, 243 

Statutory misdemeanors, 278 n. 

SubinfeofTees, 285 n. 

Suit, personal. 46 n. 
real, id. 

Summoners, 80, 291 

Summons, writ of, 177, 178 n. 

ad suscipiendum gnidttin, &c., 13, 33, 35, 200, 215 
to peers, 176 

Summoning bishop, 288 

and distraining barons, id. 

Sumpter-horse, 286 

Supplies granted separately in different proportions by the lords and knights of 
shires, and by the citizens and burgesses, 227 

Surety of the peace, 276 

T. 
Templum vetus, 283 

Tenure in capite. 232 (a), 257 (/) 
per serjenteriam, 284 
by grand serjeanty, 283 

Titles recognized by law, 173 

Titular peers, 178 

Toll, custom to pay but a penny fur, 231 

Tomb of St. Erkenwald, 218 (e) 

Town clerk of London, 241, 242 

Transitory actions, brought by Serjeants, venue io, 237 

Traverse, 279 

of a custom, 231 
of a usage, 232 

Treasurer, lord high, 28 

Trial by the country, 231 

Triers of petitions, 12, 34 

r. 

Uncovered horses, 283 
Uniformity of Process Act, 274 (d) 

Usher of door of queen's bedchamber, 288 
of King's Bench, 228 
of Exchequer, 351 
of gate of castle at Rouen, 292 (m) 
io eyre, 292 

Utter-bairisters, 261 
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V. 
Vavassora, 187 

to what feadataries the term was applicable, 185 
said to be the next degree to a barou, 219 
relief paid by, 186 

Ventrer, 296, 296, 297 

Venue, 237 

Serjeants entitled to retain, in Middlesex, id. 

Veidicts, conclusiveness of, 69 

Vobis, a special mark of dignity, 33, 218 

Vineyard, service of keeping the king's, 289 

W. 

Wager of battle, mode of conducting, 203 

champion therein called serjeant, 205 (6) 
of law, 80 

Wales, services of seijeanty relating to, 281 
laws of, 225 (a) 

Wandbearer before justices, 292 (c2) 

Warden of Fleet, custody of, 232 

Wardship granted to the king's attorney, 298 

Warrant of 18 14.. 6. 19, 114 
1834..2, 113,316, 317 
abandonment of legality of, 319 

Weights and measures, commission to assay, 254 

Westminster Hall, 117, 179, 181 

coldness of air in, 180 
palace of, 295 

Wittenagemote, 27 

Wives of seijeanU, 220 (k) 

Wolves, 294 

Writ, abatement of. 230 

of assize, 229 

of attaint, 281 

of covenant, 275 

of discharge from state of serjeant, 36, 37 

of inquiry, 313 

of privilege, 233, 234, 275 

for recording a baron, 177 n. 

of right, for castle of Salisbury, 203 

of trial, 313 

of summons, to take degree of serjeant, 13, 33, 35, 200, 215, 220 
to peers, 176 

original, 225 

being called by, an argument of antiquity of Serjeants, 215, 300 
privilege of Serjeants to be sued by, 230 

chief justice of King's Bench created by, 87 
Writs, carrying the lord's, service by, 285 

Y. 

York, Court of Common Pleas held at, 179, 180 
Exchequer at, 179 ' 
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Africa • • ^^^ "• 

Alwardebeere 292 

Aschele (Norfolk) 288 

B. 

Biscay 168 d. 

Bordt;aux ib. 

Bradepole (Dorset) 291 

Bray 288 

Breseko (Cumberland) 290 

Bretton (Wilts) 289 

Bridget, St. London 283 

Broad winser (Dorset) 294 

Brochtoii 287 

Burston (Norfolk) 293 

C. 

Carlisle 292 

Causton (Norfolk) 294 

Chanceler Lane 40 

Cheltenham 288 

Chiltham 

Claryndon 294 

Clive 287 

Coorabe 292 

Colewick 286 

Copland 290 

Corke 246 

Cornwall 124, 125 n. 

Coucan, the 229 

Crossley (Lancashire) 291 

Cumberland 125 

D. 

Dartmoor 289 

Dereby (Lancashire) 290 

Dengle 246 

Derbyshire 286 

Dorset 291 

Dover 284 (fc) 

Dulton (Wilts) 289 

£. 

Egremont 290 (c) 

Elton (Oxfordshire) 288 

Eslynston (Northumberland) . . 294 



PAOB 

F. 

Farley (Worcestershire) .. 294 (fc) 

Felroeresham 283 

Ford Abbey (Devon) .... 291 (/i) 
Flete Prison 295 

G. 

Gascony 296 

Glentworth (Lincolnshire) .... 292 

Gloucestershire 288 

Guienne 168 n. 

Guinea Coast t6. 



H. 



Hagwrthengh'm (Lincolnshire) 289 
Hecham (Northamptonshire) . . 296 

Hentnr, Shropshire 287 

Hereford 287,288 

Herefordshire id. 

Hinkley 27 

Hopton (Northamptonshire) . . 289 

Horton 284 (c) 

Houdernesse 290 

L 
India 229 

J. 

Jarewell 286 

Jersey f . 334 

Johnson's Inne • 218 («) 

K. 

Karlethon (Suffolk) 289 

Kent 284(6) 

Kingeston Russell (Dorset) .... 293 

Kingslane 288 

Kinsaile 246 

Kyngeston-upou-HuU 253 

L. 

Lagharopton 288 

Lancaster 292 

A a2 
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PAOB 

Lancashire • ••.. 290 

Lazton 294 

Lepera-ilond • 246 

Liiicolnsbire . • 298 

London 2S1, 232, 287 

LoTerhothill 291 

LeuDsCastle 289(d) 

M. 

Maddington 288 

Mahratta country, Soutbffrn . . 229 

Mainford (Surrey ) 297 (a) 

Mansfield Wudhus «94 

Manllord (Surrey) 297 

Blalfen del West .; 29l 

Mauritius .. 115, 148, 151, 157, 158 

IMawerden, Mawrthyn 1288 

Monmouth ]tS5 

Montuouthsliire id. 



N. 



Nethercourt 288 

Netherhaughton id,, 289 

Neuhucillg>e or Neubotieg've . . S89 

Normandy 225, 334 

Korthamptonshire 286 

Norwich 289 

Nottingham Castle •••....... id, 

Nottinghamshire id. 



O. 



OMBaiiej 30, «42 

Oxford 124 n. 

Oxfordshire 284 n. 
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s. 



p. 



Fappeworth (Cambridgeshire) 293 

Peishwa, the 2^9 

Fitterll (Northamptonshire) .. 293 

Puunah 2^9 

Portsmouth 298 

Powis 287 



Q. 

Querton (Lanca^ihire) 



Sappesleg (Devon) 289(a) 

Salop 287 

Sauiiford (Suffolk) 993 

Scotland 292 (e), ^94 

SeatOD, Setene (Kent) 296 

Septon (Gloucestershire) 288 

Seyredun (Devon) 289(a) 

Shrewilhin 287 

Shropshire id, 

Sibethorpe 286 

Southern Mahratta country .... 2'29 

Srawith*m 287 

Srewardin 287 

StatTurdshire id, 

Stanford 287 

Stanhog (Suffolk) 294 

Stanhoic ( Suffolk) 293 

Stockton «...%....% 287 

Sumerhale 286 

Suttun ....•....» 287 

T. 

Tours . . . ; i 171 

Twederautb .;...; 283 



W. 

Waleton (Lancashire) .... 291(a) 

Welleby (Warwickshire) 291 

Weslhanced 288 

Wevery ng ( Kent) 289 

Whitfield, Manor of, 286 

Whitsand 284 (6> 

Wight, Isle of 291 

Wiltshire id, 

Windlesbore (Dorset) 294 

Windsore id. 

Wineford 293 

Winfrod ih, 

Winterburn ( Wilts) 292 

Winterslawc (Wilts) 292 

Wittintoii (Shropshire) 287 

Woketon Hundred 289 

Wygmor id, 

Wyleweby 286 
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PAGE 



A. 



Abbot, Charles. » t«7 

Abinger, Lord. C.B...14, «5, 83,89, 

90, l«5i tier, 131, 132, 140, 143 

Ad&nis, John, S. L* ••••••••• « 3 n* 

Addisou, Joseph * 333, 834 

Alba Landa, Abbot of * «. k « . . . . S^ft 

Alexander I IL, Pope 171 

Andrews^ Thomas, S. L. *..».. 3 ii. 

Angos, Earlof 283 

Amie, Qoeen ...*••* 109 

Ambin, Williara St. Julien, S.L..3 n. 

Archer, Nicolas le 367 

Ashton 276 

Askham, Walter 49 

Atcherley, David Francis, S. L. 5 

Atkvns, Mr 240 

Aodeley, Hugh de * 226 

Austin, C. . . 13, 85, 103,120, 1 48, 155 
Aylesbury, Richard . • 241 n. 

B. 

Babmgton William 35 

Bacon, Sir francis* . 25, 55, 76, 126, 

127, 163, 164 

Sir Nicholas 52, 126 

William 238 

Balguy, John 3, 17,61 

Bedford, Earl of 53 

Bekiiigham, Elias de 282 

Belchaiup, Robert de id. 

Belknap, Robert, S. L. ..... • 177 n. 

Bellu Caropo, Morgan de. . » . . . 282 

R. de * • . id, 

Bendlocs, William, S. L. 1^8, 138 n, 

167 

Bereford, William de > . . 254 

Billing, Thomas, S.L. '^56, 273, 274, 

276 
Bingham, Bichard Wright .... 238 

Black Pnnce 197 

Blage, Baron of Exchequer. . » . 31 1 

Blaket, John 244 

Blez, William de 68 

Bluunt, Hugh de 283 

Blund, Robert 253 n. 

Blunt, John 244 



PAGB 

Bompas, Chas. Carpenter, S. L. .3 n. 

Bosanquet, Sir J. B. ... 2 n, 14, 19, 

20. 59, 62, 74, «5, 125 

Bosco, Johanna dl; 280 

Bourdon, Gilbert de 283 

Brian, C.J 40,42, 89 

■- Johftiines 241 n. 

Bridgman, C. J 1 8.0 

Brukepenny, John 283 

Brook, Richard, S. L. I8l 

Brooke, Sir Robert 52 

Brougham, Lord .. 2 n, 14, 15, 16, 
18, 19, 20, 23, 25, 36, 42, 44, 
51, 55,61, 62,64, 65, 76, 77, 
84, 85. 88, 96, 100. 102, 103, 
104, 105, 106, 107, 111, 143, 
145, 147, 148, 154, 155, 156, 
158, 160, 165, 166 

Brown, Rupert 108 

Browne, Anthony 52, 54 

Bryan, Juhan 241 n. 

Buckingham, Duke uf ..... . 251 n. 

Biiller, Justice 34 

Burghley, Lord 239 

Burke, Edmund 75 



C. 

Campbell, A.G. .. 96, 99, lOO, 101, 
103, 114, 148, 154, 160, 167 

Caril, J 53 

Cary, }ohn 35 

de 36 

Catesby, Serjt 40, 230 

v^atiyn, M\m ................ ds 

Charles II 44, 108 

Chaucer .... 72, 184, 185, 219, 225 

Chaumbre, Thomas 246 

Cheyne, William, Serjt. 1411— J. of 
K. B. 1416--C. J . of K. B. 1424 

42 n, 49 n. 

Choke, Richard, S. L 273, 276 

Cholmeley, Sir Roger 53 

Clare, Margaret de 326 

Clay, Edmund 357 

Edward 35, 47 

Coke, Lord .. 35, 84, 89, 126, 225, 

229 
Coleridge, John Taylor, S« L.. . 3 o. 
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PACE 

Coletbani. Willk-loittt de tiJO 

Colcih ill D«, 54 

Colevill^, Robert de, S. U 779 

CorbeUP 5«,53 

CordelJ.SirW 53 

CornwaJl, Edaond, Earl of ..t25(«) 

Cottenbam, Lord ChuKellor .. 2, 5, 

14, 69. 84. 85, 96, 154, 157 

CoorteneTC, Hugh de •« %54 

Covele, 'Dr-maiB €46 

Coventry, Lord Keeper 71 

Tbomas, S. G. . • • • . . 1 ?6 

Crojtou, Tliumas X37 



D. 



Dadingtoo. Ricardiu de 280 

Danbj, Justice S74, 276 

Dansi, Richard 283 

Darid, Earl 283 

Deuioan, Lurd C. J. . . 14, 63, 72, 85, 
96, 98, 100, 102, 104, 125 

Dojiy, Thomas, S. L 3 

Dudley, Edmund 278 

Jubn 278 n. 

— — Ambrose uL 

■ — Guilford .••• id, 

Robert id. 

Dyer, Sir James 54 



EarlDavid 283 

Edenorsofp, Robertus de. 241 

Edward the Confessor 68 

Eldon. Lord 43, 76 

Elizabeth, Queen .. 51, 53, 91, 1 11, 

138 
Ellenborough, Lord .. 123, 127, 128 

Eior, W.de 282 

Eropson, W 278 n. 

Erasmus 181 

Erkenwald, Seynt 218 

Erskine, Justice 14, 85, 148 

Esseleg 287 

Estiey, Juhn de id. 

Estuii, Johannes 24 1 n. 

Evefeld, Heiiricua de 280 

Everden, Sir Ralph 77 n. 

Exchequer, Matthew del 254 



f. 



Fairfax, Gny. S L 40. 2S0 

Fauconer, Thomas 241 n. 

FauLumbere Eustac' de 283 

Fescanip, Abbot of 246 

Fleming, Thomas, S L 37 

Fogge, Sir John 251 n. 



I PACE 

Foliett, Sir W. W. . . 13 n., 14, 100, 

102. 104, 145, 148. 155 

Fortnnw, Sir John ..38,59.44,80. 

132, 133 

Fortibos. Isabella de 254 n. 

Fraonceys, Racardos 241 n. 

Frederic IL 286 

Frowyk, Thomas, S. L. 181 

Fryar, Sir John 109 

Fulham, Robert de 279 



G. 



$, HenricQS 280 

Garrow. Sir William 166 n. 

Gaont, John of 28 

GavestMi, Piers or Petms de 226, 283 

Gawdy, Sir Francis 138 n. 

Genney, William. S. L 230 

Gerrard 52 

Gibba. Sir Vicary 123 

Gini^es, Roi:er de 253 n. 

Giselham. William de 282 

Gleoelg. Lord 228 

Gloucester, Gilbert de Clare, Earl of, 

226 

Goodricke, Richard . • 53 

GoolbDm. Edward, S. L. Sn. 

Grene. Henry de, S. L. .... 34, 35 

Grevile. Mr. 168 

Guilford, Lord Keeper • . 25, 165 n., 

180 



H. 



Hale.Lord 134 

Hals, John, S. L. 50 

Hardon, William de 283 

Hardwicke, Lord 23, 108 n. 

Hasty nges, Richard 244 

Headly.S. L. 236 u. 

Heath, George, S. L. 3 n. 

Heigham, Roger de 254 

Hengseye, Thomas de .... 280, 287 

Hennings, exigenter 52 

Henry 1 29, 80, 321 

II 171,321 

Iir 29.321 

IV 28n..49 

V 35,49 

VI 80 

VII 278 n. 

VIII id, 

Hereford. William de 282 

Herle, Sir W 179 

Hille. Robert, S. L. 35 

John 1 S5 

Holbecke, David 247 

Holt, Lord 

Home 70 
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Horton, Roger, J. of C. P 49 

Huls, Hugh, Justice 245 

Hutchin, Sir George, S. L. . . . . 77 



I. 



Ingleby, Thomas de, S. L 49 

Insula, Godefr. de 283 (a) 

Isabella, Empress of Germany . . 286 



J. 



James 1 88, 89, 127 

Jefferies, Lord C 108 

John, King 67 

Juyn, John, S. L 55 



K. 



KeIIy,F 327 

Kidderminster, Baron of 177 

Knight (qu. Knightly, S. L.) .. 229 

Knivett, John, C.J 255 



L. 



Laicon or Lalcen, WilliiEim, S. L. 274 

Landes, Almeric de 283 

Langdale, Lord, M.R 14, 85 

Lansdown, Marquess of 85 

Lawes, Vitravius, S. L 3 n. 

Lawford, Edward 168 

■■ John id. 

Leicester, Robert,Earl of.. .. 278 n. 

Lexinton, Robert de 282 

Littleton, T., Justice 42, 97,129, 167 

Lody ngton, WiU'us de 246 

Ludlow, Ebenezer, S. L 3 n. 

LushingtoD, Stephen, D. C. L. Judge 
of Court of Admiralty.. 14, 20, 38, 
63, 85, 96, 131, 132, 137, 138, 139 



M. 

Mahurdin, Walter de 284 

Mansfield, Lord, 26, 43,123, 127, 151 
Marischal, Thomas le, S. L. • . 170, 

280, 281 

Markham, John 238 

Marty n, John, S. L. 351, 44, Justice, 

50 

Mary, Queen 138 n. 

Maryott, Mr 239 

M^dina-Celi, Duke of 265 (c) 

Mepterball, Gilbert de 283 



PAGE 

Merewether, Henry Alworth, S. L. 5 

Messenden, Roger de 279 

Mettingham, John de, C. J. 45, 119, 

169, 282 

More, Sir Thomas 138 n. 

Mulore, Peter 282 



N. 



Newton, Richard, Justice 80 

A 328, 332, 334 

Nizam, of the Deccan, tKe .... 229 

North, Roger 44, 165, 1 80 

'• Francis, C. J 233 n. 

Northey, Sir Edward 109 

Novavilla, Ralph de 282 



O. 



Odyham, Richard ..'.-«.... 2,41 n. 

Oliver, George Rev 244 n. 

Opton, Richard de • 283 

Owen, Sir Roger 225 



P. 



Iraimer, s. 1j. ..*.*.*....•.. 76 

Paris, Matthew 87 

Park, Sir J. A., Justice ...... 2 n. 

Parke, Baron . .14, 23, 85 n., 97, 99 
Passf legh, Edmund, S. L. . . « . 34 

Pathillis, Simon de 283 

Peake, Thomas, S. L. • 3 n. 

Pole, William, S. L. 35 

Pollock. Sir F 332, 333 

Pot'ne, Jacobus de 283 

Preston, Gilbert de 279 

Prisot,C. J 276 

Puckering, John ............ 240 



R. 



Reigner, John. 241 n. 

Reymes, Robert de 283 

Robinson, Sir Christopher . .', . 20 

Roche, John ; 241 

Rokebye, Rafe, 'S. L.- ....... . S6 

Rolfe, Sir R. M., S. G.. . 16, 19, 147, 

157 

Rolfe, Thomas, S. L 35, 36, 81 

Ros, Robert de..... 282 



S. 



Sanders, Chief Baron 52 

St. John, Oliver 71 
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ScotrCi Roger, o. Li«* ••• S4 

Scriven, Joho, S. L. • • • 9 n. 

Segrave, Nicolas de S8S 

Bhadwell, Sir Lancelot, V.C. .. 14, 

85, 10«, 113, 159 
Shepherd, Sir Sarooel, Kiog*8 

Antieiit Serjeant 166 n. 

Shode, Radulphas .241 n. 

Shrewsbury, Earl of 244, 256 

Sidmouth, Lord Visct US 

Slirogges. exigeuter • bt» 53, 54 

Sky p with, Williaiu de. Justice . . 49 

Spankie, Robert, S. L 5 

Stephen, King 171 n. 

Stephen, Henry John, S. L 3 n. 
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